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PROLOGUE 
Aviation policy and law in the United States has through the 
years expressed itself in three principal areas. These are: 
(1) safety of operation of aircraft; (2) regulation of national and 
international economic aspects of aviation; ·and (3) the role of aviation 
in national security. Policy planning and implementation in these 
areas have been furnished by the executive, legislative and judicial 
branches of the government and as often as not the activities of these 
branches have been antagonistic to one another. 
Additionally, the government has promulgated piece-meal policy, 
the chief concern of which was with one or two of the aforementioned 
areas to the relative exclusion of the third; for example -- the first 
legislation in the United States regulating aviation was in 1911 by 
the state of Connecticut. The Connecticut Act of 1911 sought mainly to 
ensure public safety in the operation of aircraft. The degree of 
particularized concern for safety did not receive such emphasis again 
until the Federal Aviation Act of 1958 came into being. 
Again, from the Air Commerce Act of 1926 to the 1958 Act the 
United States government had administered military airpower and commercial 
airpower as separate unrelated entities. This artificial dichotomJ 
of airpower has heavily encumbered our domestic and international 
aviation posture both in its economic and security aspects. The Federal 
Aviation Act of 1958, for the first time, provides a plan for United 
States airpower -- a full bloom plan for domestic aviation and well 
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planted seeds for international aviation. In addition, the plan pro-
vides an organi2ation for implementing policy formulations. Earlier 
organi2ational approaches were particularly weak in this regard. 
However, what is still lacking in express or implicit terms is the 
objective of United States airpower. National interests are the ends 
for which a nation exists and acts. Survival of the nation is the 
basic national interest. A national objective is a goal which, if 
achieved, would further the national interest. It is to the United 
States national interest to survive as a nation. To reali2e survival 
we must prevent communist conquest -- this is an objective. To achieve 
this objective we must adopt plans and policies. Examples of plans and 
policies are the alliances of the North Atlantic Treaty Organi2ation, 
the South F.ast Treaty Organi2ation; the Marshall Plan for rehabilitating 
nations, and the encouragement of free world commercial integration 
as with the European Common Market. 
Policy provisions for the safety, economic and security aspects 
of aviation have been conditioned by two variable factors; (1) the 
state of aviation technology, and (2) the state of world affairs. 
When United States aviation was in its infancy, during the 
period from 1903 to World War I, municipal bodies and state legis-
latures were mainly concerned with providing regulation -- the federal 
government refused to be involved. Early regulation emphasi2ed measures 
to insure safety to the property and inhabitants within the environment 
of the air vehicle. During this same period aviation had a negligable 
role in commerce and industry, and consequently economic regulation 
was essentially lacking. Again, the limited capabilities of aircraft 
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at this time coupled with the geographical position of the United States 
(wide oceans on ~ast and west and friendly borders north and south) 
left little role 
1
,for aviation in national security. 
Although tihe experience of World War I gave forewarning as 
to the part to bel played by aviation as an instrument in warfare of 
the future, the pbriod between the World Wars was marked principally 
by extensive regu~ation of aircraft in domestic commerce -- encouragement 
was given to the 'viation industry (technology) and to aircraft enter-
prises operating .n transport and communication. Throughout this inter-
World Wars period,capability of aircraft developed to the point where 
the economics of international air routes became of material eonsideration. 
Aviation now transcended national boundaries to become essentially 
international in all ~~-~ implications. 
----. 
th is1, between-the-Wars--perioa-lTnited States ~federal--- --- -
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statutes, executive pronouncements, and court decisions delineated the \ 
private and public interests in national airspace, provided extensive 
refinements to regulation bearing on safety of operations and set up 
procedures and sta~dards for regulating economic competition - mainly 
through the Air Co~rce Act of 1926, as amended, and the Civil Aer-
onautics Act of 1938, as amended. Utilization of airspace for security 
purposes was accomplished by Executive Orders. The United States 
participated as observor - if present at all - at several international 
conferences, most of which were held in Western Europe, where the geo-
graphic position ofi, States one to another made mandatory some inter-
nation arrangementsi to regulate the growing ability of aircraft to act 
through geographic space for purposes of commerce or military security. 
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The United State$ some years later, when air frontiers became important 
to her, adopted ~ch of the earlier European thinking in this connection. 
The opening of World War II found the United States with a 
I, 
small but sound ~viation industry. Aircraft manufacturing had been 
producing a prof~t for several years. Several mdest international 
air trade routes to South America, southwestern Europe and across 
the Pacific were in existence. At the close of the War aviation 
manufacturing and, services were a major industry; the United States 
airfleet and faci~ities were 19 times larger than at the opening of the 
War. Thousands of trained aviation personnel and thousands of transport 
aircraft were on hand. Military air routes presented a dense network 
about the earth. 
Late in 1944 at Chicago some 60 nations convened for the purpose 
of adopting the e~tensive wartime aviation apparatus to peaceful pur-
suits. The produ~t of the Chicago Conference was a splendid arrange-
ment for regulating international safety and operations of aircraft. 
The Conference was a failure as to finding common ground for a basis 
of economic regulation. This deficiency is with us today. The concept 
of territorial so~ereignty for airspace was agreed upon and restated 
I 
in the Chicago Convention to satisfy the security of the borders of 
all nations. It is clear that failure in the international sphere was 
predicated greatly upon lack of an integrated United States policy 
towards aviation a~d appreciation of u. s. airpower. 
In 1945 by ~xecutive Order the Air Coordinating Committee 
was established with the purpose of accommodating the manifold 
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interests of aviation activity in this country and for providing 
aviation policy beyond United States territory. The committee was 
comprised of the assistant secretaries of State, Commerce, Air Force, 
Navy, chairman of the Civil Aeronautics Board, assistant Postmaster 
General; Bureau of Budget and Department of Justice. together with 
representatives of private aviation interests (airport operators, 
flying clubs, commercial carriers, and the aircraft industry). [The 
author served as the Secretary of the Navy's representative on the 
legal subcommittee of the Air eoordinating Committee from 1 July 1959 -
1 July 1960.] 
The Committee at best was cumbersome and inefficient, and 
unsuited as an organizational vehicle for decision making of the 
scope and direction required to yield a long-range integrated policy 
for United States aviation. Moreover, the mechanics for implementing 
any decision were uncertain. The Committee was abolished 1 Oct. 1960, 
at which time its functions were assumed by the Federal Aviation Agency. 
In 1958 Congress reviewed the entire u. s. aviation experience. 
The result was the Federal Aviation Act of 1958. The Administrator 
of the Agency became custodian for all u. s. airspace, and master 
of all activities within that airspace. Moreover, it became possible 
under the Act for the Administrator to control all u. s. aviation anywhere 
in the world - civil and military, over the high seas and in foreign 
j urisdietions. 
The government now has a fundamental plan for administering 
u. s. airpower. The plan has been tempered and refined by extensive 
aviation experience. Betterment of life conditions of our people through 
-v-
airpower is of secondary importance. Survival of the nation is the 
basic national interest. Survival is prevention of Soviet conquest. 
This is the objective of u. s. airpower. 
-vi-
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Part I 
AVIATI<l'i AND INTEmATI~AL AFFAIRS 
The aircraft as an instrument of transport and communication has 
overcome nearly all of the impediments of geographic barriers, and has 
in revolutionary manner reduced the factors of time and space. This 
resulting intense interplay between geography and aviation technology 
has created special problems in formulating aviation policy to secure 
the economic and security fnterests of the United States. 
Toynbee observed in his Book VI of the "Study of History"! 
that communication by means of rapid and efficient transportation of 
people. property, mail, books, and other recorded matter have been 
baste to the institutions of the societies of nations from the 
beginning of recorded time. Examples furnished were the network of 
roads of the Roman Empire, the Ottoman and Inca Empires. He pointed 
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out that without rapid communication there would have been little person-
to-person communication and understanding between the nations making 
up the empire; no dissemination of administrative decisions; no rule 
of law and order. 
No instrument in inter-nation relations has greater actual and 
potential impact than avfatfon. The following indicies merit mention 
to indicate the nature and scope of the aviation phenomenen upon domestic 
and international posture of nations: 
(1) The number of airplanes in the world has increased from one to a 
1. Toynbee, A. J., Study of History, Book VI, London: Oxford 
University Press, 1939. 
maximum of over a quarter of a million at the end of World War Il. 
Nonmilitary planes are continually and rapidly increasing in number. 
(2) The average weight of planes has increased from less than half 
a ton to more than ten tons. While this average will probably de-
crease as the proportion of "personal" and "feeder" types of aircraft 
become greater, the weight of transport and bombing planes will 
continue to increase. 
(3) The average speed of planes has f ncreased from thtrty to over 
two hundred miles per hour, of military planes to almost four hundred 
miles per hour, and of jet planes to supersonic speeds. 
(4) Transport plane safety has increased from twenty-seven fatalities 
to less than two fatalities per hundred million passenger-miles of 
travel. 
(5) Passengers carried per year in the United States has increased in 
number from none to a rate of more than six million. 
(6) Passenger miles flown on regular routes in the United States has 
increased from none to more than four billion a year. 
(7) PassengP.r travel cost has decreased from twelve to less than Hve 
cents per mile. 
(8) The quantity of mail and express cargo has risen from nothing to 
over a hundred million ton-miles a year. 
(9) The length of commercially feasi_ble flights has increased from 
nothing to over three thousand miles. 
(10) The number of types of planes has increased from one to hundreds 
specialized for peace and war. Nonmilitary planes are specialized for 
speed, safety, water and ground Iandi ng, long and short hops, commerc~_al 
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and personal use. Military planes special~zed for transport, bombing, 
attack, reconnaissance, and water, ground, and carrier landing have 
proliferated in many types. The helfcopter and other types for slow-
speed landing in limited space have developed, as have types for greater 
speeds, higher flights and longer flights. 
(11) Regular operative flfghts have increased in number to encompass 
a world network. 
(12) The number of airports in the world has increased from none to 
thousands. 
(13) The equipment in airports and airways has improved with the 
development of means for providing accurate weather information, radio 
beacons, radar control, and other facilities for minimizing the influence 
of weather or regularity of schedules, and particularly safety of land-
ing. 
(14) The schedules of commercial planes have increased in regularity, 
reliability and frequency. 
(15) The number of nations participating in the production of planes, 
the organization of airlines, and the licensing of pilots and air-
routes has increased. 
(16) Civil aviation has tended to be controlled by national govern-
ments in domestic commerce through government operat~on or regulation, 
and in international commerce through government-owned or controlled 
"chosen instruments." 
(17) While military aviation bas predominated in number of planes used, 
the relative importance of civil aviation has tended to increase. 
(18) As a military arm, aviation has predominated in numbers of units 
added by way of increase, as compared with armies and navies. The 
independent mission of the air arm, that of attack on the enemies' 
industry and morale, has proved increasingly important in comparison 
with the navy's basic mission of blockade and the army's basic mission 
of terr5.tortal occupation, and even in comparison with the mission of 
all these arms in destroying the enemf.es' armed forces in being. 
(19) The military characteristics of the airplane in performing its 
independent mission have developed steadily tn all the elements which 
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contribute to an efficient weapon: mobility, striking power, protection, 
and holding power. 
(20) Use of the air arm in war has tremendously increased the power of 
the offensive compared w~th that of the defensive, particularly since 
the invention of the atom bomb greatly augmented the plane's striking 
power. This increase can be measured by the ratio of the cost of 
weapon to its destructiveness tn terms of man-hours, which with the 
atom bomb borne by airplane or rocket may rise to an order of a 
thousand man-hours of life and property destroyed to one man-hour 
expended in construct~ng and operating the weapon. 
(21) Aviation has greatly increased the area over which government 
can exercise effective power to maintain order and justice. The problem 
of world order has ceased to be primarily technical and has become almost 
2 
entirely political. 
In summary, the trend of the airplane has been toward increasing 
2. '~he Organization of Peace", Security ~World Oraanization, 
International Conciliation #396, p. 56ff. 
efficiency and increasing use as an instrument of transport, of com-
munication, of commerce, of cultural diffusion, and of offensive war. 
It has diffused techniques and cultures, and has tended to reduce 
differences of civilization. It has increased the vulnerability of 
peoples everywhere to attack and has reduced the value of distance or 
geographic barriers as defenses against military attack, cultural 
3 penetration, or economic competition. 
Since the advent of the aircraft, the power structure i.n inter-
national relations has been marked by the following developments: 
(1) War has been more frequent, widespread, and destructive than in 
any period of similar length, at least since the seventeenth century 
and probably in all human history. 
(2) The centers of major military and political power have decreased 
in number and these centers have tended to exercise influence over the 
smaller states in their regions, thus augmenting the differential between 
the few great powers and the other states. 
(3) The balance of power has become less stable, international law 
has been less observed, and confidence in peace and order has suffered 
a decline. 
(4) The governments of national states have tended to become more 
centralized and to plan economy and control opinion more completely 
and efficiently than ever before. 
(5) War and preparation for war has tended to absorb a larger proportion 
3. Quincy Wright, Problems of Stability and Progress in Inter-
national Relations. Berkeley: University of California Press (1954), 
p. 300 
-5-
of the population and the economic activities of countries than ever 
before. 
(6) Persecutions and massacres under public authority or public 
tolerance have occurred with a barbarity and on a scale unprecedented 
in human history. 
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(7) International organbations in the technical, economic, humanitarian, 
and political fields have been more generally accepted, more compre-
hens:f.ve, and more active than ever before. 
(8) International legislative treaties have been more abundant, more 
comprehensive, and more generally ratified than ever before. 
(9) Institutions and procedures of international adjudication, con-
ciliatfon, consultation and inquiry have been accepted and used more 
widely than before. 
(10) Declarations by governments, individually and collectively, have 
professed greater devotion to universal peace, to international justice, 
to human welfare and to human rights than ever before. 
These conditions manifest the extreme and conflicting develop-
ments, on the other hand, of government actions and policies supported 
by national sentiments oblivious to considerations of humanity, liberty, 
justice, and peace, and, on the other, of determination of all nations 
to promote the welfare and liberty of mankind, to pursue international 
peace and justice, and to develop a stable and orderly community of 
nations. It is civilization's problem, that while aviation has mani-
fested a continuous and consistent trend toward greater efficiency and 
wider utilization, world politics has been characterized by ever greater 
4 
confusion, inconsistency and violence, and self-contradiction. 
The development of ai.r navigation since the beginning of the 
twentieth century has brought with it a series of international prob-
lems of great importance from the points of view of economic activity and 
security. These problems have been the subject of theoretical study 
and of official negotiation, and the partial and temporary solutions 
recommended or achieved afford an excellent illustration of motives and 
methods ~n the contemporary movement toward international law and 
organh:ation. Salient characteristics in the movement are the facts that 
governments no longer leave the development of common instHutions to 
the spontaneous, but slow, evolution of custom. but are constrained 
to join in a conscious collective endeavour to devise bits of mechanism 
capable of ach:f eving a common purpose, at the same t tme eschewing 
doctrine for the more realistic objectives of keeping intact their 
freedom of action, necessarily tempered by the realization of a pressing 
5 
need for joint regulation and compromise. 
Up to the first World War, the discussion of sovereignty in the 
air was mainly academic, and legal and political theory had its day. 
Although the concern was with the use by man of surface land rights, 
the maxim cuius 9st solum ~ est usque ad coelum ll ad inferos, 
voiced by Coke, James v. c., and Lord Ellenborough in early English 
thinking, if only to receive criticism. came in for considerable 
4. Quincy Wright, ibid., pp. 300ff. 
5. P. E. Corbett, Law !!& SocietY !! the Relations of States. 
New York: Harcourt, Brace and Co. (1951), p. 157. 
-7-
6 
attention. This doctrine, that the subjacent State should have un-
limited SBvereignty in its air, was countered with the view, res 
communis omniumt that the air, like the sea, should everywhere be 
open to all. Such view was espoused in Justinian's Institutes, and 
7 
during the reign of Queen Elizabeth, although some view Roman law 
as having taken the position suggested by the Hrst doctrine. 8 
Another thesis put forward by a renowned professor of international 
law was the favoring of sovereignty coupled with a right of innocent 
passage for fore:f.gn aircraft such as international law recognized 
9 for surface vessels through the marginal seas. A further modific-
ation would have admitted sovereignty in the lower belt of the air, 
10 
as in the marginal sea, but left all above this common. 
The views have been diverse and the sources manifold. One of 
the earlier English law cases prompted this comment where an action 
was brought for damages for invasion of airspace: 
6. Col. o. M. Biggar, "The Law Relating to the Air", Canadian 
Law Times, Vol. Twelve (1921), Toronto: The Carswell Co., Ltd., 
pp. 667ff. 
7. John A. Eubank, ''Who Owns the Air Space?" 63 American 
Law Review, Number 1, page 1 {Jan. Feb. 1929). 
8. Francesco Lardone, "Airspace Rights :in Roman Law," 
Air Law Review, Vol. 2, No. 4 (Nov. 1931), pp. 455ff; also J. c. 
Cooper, "Roman Law and the Maxim 'Cujus est Solum'" in International 
Air Law, 1 Institute of International Air Law, p. 2. 
9. ''Westlake at Institute of International Law, 1906 Session," 
Annuaire de l'Institut de droit international, Vol. 21, 1906, p. 297. 
10. Kenneth w. Colegrove, International Control of Aviation. 
Boston: World Peace Foundation (1930), pp. 42ff. 
-8-
I do not think it Is a trespass to in-
terfere with the column of air superincumbent 
on the close. If this board overhanging the 
plaintiff's garden be a trespass it would 
follow that an aeronaut was liable to an ac-
tion quaere clausum fregit at the suit of 
every occupier of a field over which his 
balloon passes 'n the course of his voyage. 
Whether the action may be maintained cannot 
depend upon the length of time1{or which the 
superincumbent air is invaded. 
A New York court decision involving a telephone company resulted in 
the court's holding that "the space above land is real estate, the 
same as the so:i 1 beneath, and the law regards empty space as if i. t 
were a solid, Inseparable from the soil, and protects it from hostile 
occupation accordingly. 12 At the Hague Peace Conference in 1899 an 
international agreement was made by which the representatives of the 
Great Powers bound themselves to prohibit the launching of projectiles 
and explosives from balloons or any other form of aircraft for a 
period of f:fve years. Emperor Nicholas of Russia, at whose J.nvitation 
the first Peace Congress met, had commended the subject of aircraft 
developments to the study of the delegates. In 1907, the Second 
13 International Peace Conference at the Hague renewed the compact. 
The 1910 Paris conference adjourned without reaching any 
dgned convention as to the extent to which international air navigation 
should be free of political control by the State flown over. 14 
11. Pickering y Rudd, 4 Campbell 219. 
12. Butler y Frontier Telephone Company, 186 N. Y. 486. 
13. William Marshall Freeman, Air and Avi.ation Law. 
London: Sir Isaac Pitman and Sons, Ltd. (1931), pp. Iff. 
14. Kenneth w. Colegrove, ~· £11., p. 48. 
-9-
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A writer of the day urged that the doctrine of freedom of the air, 
even limited by the States' so-called right of conservation, lacked 
historical and juridical soundness, and that it rested on no solid 
rock of consi.stent principle. The doctrine of ownership of private 
individuals, and of the sovereignty of States in airspace, on the 
other hand, was said to offer "a firm and soHd basis for the sound 
growth of public and private aerial law in the future. "15 Air progress 
was held to be best furthered by limiting both the landowner's right 
of property and the State's right of sovereignty in the airspace by 
the necessary international conventions and nat~onal statutes. The 
view that the high air, like the high sea, should be open to the commerce 
of all peoples, serving as a new world's highway for a time seemed 
likely to prevail, reinforced as it was by analogies drawn from exist-
ing international law, the right of f.nnocent passage in territorial 
16 
waters, and the supposed right of navigation of national rivers. 
However, it may be sai.d that the conference evidenced tacH but actual 
agreement of the delegations that each State had full sovereignty in 
flight-space over its national lands and waters as part of its terri-
tory; that any division of such territorial flight-space into zones is 
impractical and unnecessary; and that no general right of international 
transit or commerce exists for aircraft of other States through such 
15. Harold D. Hazelt•ne, The Law of lli Air. London: 
University of London Press (1911), p. 142. 
16. Arthur K. Kuhn, "The Begi.nnings of an Aerial Law." 
i American Journal of International Law 109 (1910). 
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territorial flight-space. 17 
By an exchange of notes, the French and German governments 
made a provisional agreement deaHng with the special conditions under 
which the military and nonmilitary aircraft of each State would be 
received on the territory of the other, but no attempt was mace as 
of this date in July, 1913, to establish any general principle.l8 
In 1916, a Pan-American Aeronautical Conference was held in Sant1ago, 
19 Chile, at which principles defining conduct in the air were advanced. 
It remained for the developments of the First World War to precipitate 
action of a reasonably definitive nature fn the field of aviation. 
Military considerations during the war forced general acceptance 
of the sovereignty of each nation over its airspace. Air boundaries, 
as well as land boundaries were closed for securtty reasons, and 
belligerent aircraft flying over neutral territory were forced to land 
and their crews interned just as if surface boundaries were crossed. 20 
At the close of hostilities, the various participants found themselves 
with large numbers of aircraft and trained pilots and some impetus 
was thus provided for the regularizing of conditions under whi.ch these 
aircraft might be employed in international commerce. 21 The Aeronautical 
17. J. c. Cooper, ''The International Air Navigation Conference, 
Paris, 1910." 19 Journal Air~ and Commerce 143 (Spring, 1952). 
18. William Marshall Fre0man, ~. £il., pp. lff. 
19. Ibid. 
20. J. c. Cooper, "Air Transport and World Organization." 
55 Yale 12! Journal 1175 (1946). 
21. Manley o. Hudson, "Aviation and International Law." 
Air Law Review, Vol. 1, Number 2 (April 1930), pp. 183ff. 
-11-
CoDDDiss:fon of the Versaflles Peace Conference was directed to prepare 
an air navigation convention, the purpose of which was to afford an 
opportunity for a cormnon approach to aviation legislation, at a time 
when the States involved found agreement easier to reach than in any 
norma 1 per' od. 
The Convention on Aerial Navigation signed at Paris on October 
13, 1919 was the fruit of efforts exerted at the Peace Conference, 
the Treaty of which contains little of new importance to aviation. 
The principles accepted but not signed at the Paris Conference of 1910 
22 
were the bases of the present legislation. The latter's "air clauses" 
required demobilization of Germany's air forces, limited the manufacture 
and importation of aircraft for a short period, prohibited possession 
of any military or naval aircraft or of dirigibles, and gave to the 
Allied powers, during the period of occupation, freedom of passage 
through the air, and freedom of transit and landing for their aircraft. 
The Treaty also set up an Inter-Allied Commission of Control, empowered 
to investigate Germany's execution of the "air clauses." The terms of 
peace thus exacted were severe, as a consequence of whi.ch, subsequent 
modification became necessary. An agreement made at Paris on May 22, 
1926, provided that Germany was bound to "see that German civil aviation 
was kept within the bounds of normal development." By part XI of the 
Treaty of Versailles, the Allied powers were given a special privilege 
of air navigation over German territory, designed to secure treatment 
equally beneficial with that given to German nationals, but it was the 
22. J. c. Cooper, ·~he International Air Navigation Conference, 
Pari_s 1910." 19 Journal Air Law !!-.!ll! Commerce 128. 
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kind of privilege that couldn't be made permanent unless it were re-
ciprocal, and the treaty itself provided for its expiration in 1923.23 
The Paris Convention was brought into force on July 11, 1922, 
by fourteen of the twenty-six signatory States (including the British 
Dominions) and Persia which had promptly adhered to it. Sixteen of its 
adherents were European States, two (Chile and Uruguay) were South 
American, and four (India, Japan, Persia and Siam) were Asiatic. The 
rattfying or adhering parti_es were: Australia, Belgium, Bulgaria, 
Canada, Chile, Czechoslovakia, Denmark, France, Great Britain, Greece, 
India, Irish Free State, Italy, Japan, Netherlands, New Zealand, Persia, 
Poland, Portugal, Roumania, Saar territory, Siam, South Africa, Sweden, 
Uruguay, and Yugoslavia. 24 The United States took an active part in 
the preparati_on of thi_s Convention but Md not ratify it. 
It was the design of the framers of the Paris Convent~on that 
it should create an International Air Union into which all States 
might be eventually admHted. But special conditions were set for non-
signatory States which had taken part in the war, i.e., Germany, Austria, 
Hungary, and Turkey, and the admission of these States was to be con-
ditioned on either membership in the League of Nations or a three-
quarters vote. Bulgaria was the only one of this group of States to 
become a party to the Conventi_on. Article five of the Convention pro-
vi ded that: 
24. 11 "League of Nations Treaty Series 174" OfHcial Bullett n 
of the International Commission for Air Nav!gation (Number 15), p. 51. 
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no contracting States shall, except by a 
special and temporary author!zat!on, permit 
the flight above its territory of an air-
craft which does not possess the nationality 
of a contracting State. 
This was a strange provision to include fn any effort at general 
intP.rnational legislation, although it was indubitably consistent with 
the first article which provided: 
The High Contracting Parties recognize 
that every power has complete and exclusive 
sovereignty over the airspace above its 
territory. For the purpose of the present 
Convention the territory of a State shall be 
understood as including the national terrJ-
tory, both that of the mother country and of 
the colon~es, and the territorial waters adjacent 
thereto.2 
Article two of the Convention provided that each contract4ng State should 
undertake in time of peace to accord "freedom of passage" above its 
territory to the aircraft of the other contracting States. In Article 
fifteen it was prov1ded that every aircraft of a contracting State 
should have the right to cross the airspace of another State without 
landing following the route fixed by the State flown over, with an 
additional proviso that the State flown over might require the aircraft 
26 
to land for security reasons. 
A protocol dated May 1, 1920,27 provided that derogations 
might be granted at the request of signatory or adhering States. A 
protocol of amendment was signed and brought into force on December 14, 
1926, which made it possible for any contracting State to conclude with 
25. Ibid., Official Bulletin No. 26, Department of State 
Publication 2~(1944). 
26. J. c. Cooper, ~· cit., pp. 1193-1194. 
27. 11 League of Nations Treaty Series 307. 
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a noncontract~ng State a special convention for the latter's enjoyment 
of its airspace, on condition it should not be in conflict with the 
28 general Convention. A protocol dated June 15, 1929, amended and 
clarified the rights of air transport described in Article 15, stating: 
Every contracting State may make conditional 
on its prior authorization the establishment 
of international airways and the creation and 
operation of regular international air navi-
gation lin~~· with or without landing, on its 
territory. 
Each contracting State was said tn the Convention to be "entitled, for 
military reasons or in the interest of public safety, to prohibit the 
aircraft of the other contracting States, under the penalties pro-
vi.ded by its leghlation and subject to no distinction being made in 
this respect between its private ai.rcraft and those of the other 
contracting States, from flying over certain areas of its territory."30 
As subsequently amended, and "as an exceptional measure and in the 
interest of public safety," each contracting State w~ authorized to 
permit flight over such prohibited areas by national aircraft, and to 
reserve "the right in exceptional circumstances in time of peace and 
w:ith inunediate effect" temporarily to restrict or prohibit fHght over 
its territory or part thereof, on condition that such restriction 
or prohibHion should be applicable without distinction of nationality 
28. Brit ish Treaty Series No. 12 (1925). 
29. Roper, La Convention Internationale du Octobre 13, 
1919 (1930). 
30. Charles Cheney Hyde, International Law. Boston: Little 
Brown and Company (1945), pp. 595ff. 
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to the aircraft of all the other States. 31 
The phrase "conditional on its prior authorization" contained 
in Article 15 connoted the need to observe requirements imposed by 
the State over whose airspace flight was sought. Such aircraft could 
be obliged to land if ordered to do so; no aircraft capable of flying 
without a pilot could so fly without special consent; each contracting 
State was acknowledged to have the right to establish reservations and 
restrictions in favor of its national aircraft in connection with the 
carriage of persons and goods for hire between two points on Its 
terrHory; 32 in case of war, the freedom of action of the contracting 
33 States either as belligerents or neutrals was to be unimpaired. The 
provision imposing restrictions in connection with the carriage of 
persons and goods was the first specific air cabotage clause that re-
ce:fved international approval, 34 and was complemented by Article 17 
which stated that the aircraft of any State which did establish such 
restrictions could be subjected to similar restri.ctions in any other 
contracting State, even though that State did not ordinarily impose 
any restrictions on other foreign aircraft. ·~erritory" was defined 
in Articles 1 and 40 substantially to include land areas and adjacent 
waters under the sovereignty, protection, or mandate of the State. 
While the original maritime concept of cabotage included only 
31. Article 3, Paris Convention; Hyde, ~· cit. 
32. Art:fele 16, Paris Convention. 
33. Article 38, Paris Convention. 
34. w. M. Sheehan, "Air Cabotage and the Chicago Convention," 
63 Harvard Law Review 1157, 1158 (1950). 
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navigation and trading between ports on the same coast belonging to one 
State, and the right of the State to reserve such trade to its national 
ships was based on ~ts jurisdiction over adjacent territorial waters, 35 
the Convention provision gave the State of origin and destination 
absolute control over commerce and trade even when intermediate stops 
were made at some foreign point, international as the concern might 
consequently become. It has been suggested that while air cabotage 
might be P~pected to be subject to more international control than mari-
t i. me cabotage, s i nee changes tn rates have generally greater inter-
national repercussions, the control over air cabotage derived from a 
background of postwar tension in which nationalistic pressures pre-
36 
dominated. 
Forty-three States, not including the United States, eventually 
ratified the Convention. Article 42, the provision that placed re-
strictions upon the non-signatory States that took part in the war of 
1914-1918, was modified by a protocol of June 15, 1929, which entered 
into force on May 17, 1933, and it then provided that "any State shall 
37 be permitted to adhere to the convention." Special conventions 
reached under the amending protocol of this date were required to be 
consistent with the general principles of the Convention, and were to 
be communicated to the International Commission for Air Navigation which 
35. L. Oppenheim, International Law, Vol. 1, p. 446 (6th 
Edition, 1947). 
36. w. M. Sheehan, ~· cit., p. 1159. 
37. Charles Cheney Hyde, op. cit., pp. 595ff; Article 41, 
Paris Convention. 
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38 
was to notify the other States. The essential purpose of thfs body was 
to facilitate: (a) the joint determfnation from time to time of the 
condit]ons under which aircraft and crews would be licensed for inter-
national flight; (b) the exchange of information regarding technical 
developments, particularly new safety devices, improvements in wire-
less communications, and advances in meteorology and medicine with a 
bearing on air navigation; and (c) the reception and communication, or 
orig,nal suggestion, of proposals for amending the main text of the 
convention. To the main text was attached a serjes of annexes chiefly 
concerned with the regulation and atr worthiness certification of air-
craft, licensing of personnel, logbooks, nationality marks, and maps. 
Keeping these provisions up to date was a special concern of the com-
mission, and for this purpose it was empowP.red to make amendments by 
majority vote. Amendments approved by such majority as requ i. red be-
39 
came binding even on States which had voted against them. 
It was this Convention Relating to the Regulation of Aerial 
Navigation, signed at Paris in 1919, that marked the first reasonably 
complete attempt to codify rules of international flight. It was the 
first World War which made clear the significance of the various factors 
to be reckoned with in applying theory to the formulation of rules for 
general guidance. These factors have been descr~bed to be (a) the 
effect of the operation of the law of gravity upon all bodies heavier 
38. "Protocol concerning amendments to certain articles of the 
1919 Convention concluded June 15, 1929," League of Nations Treaty Series, 
CXXXVIl!, 418. 
39. P. F.. Corbett, ~· cit., pp. 159-160. 
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than air passing over the subjacent land, (b) the indispensability of 
air itself to the inhabitants of the earth, and (c) the practical im-
portance of transportation and communication through the airspace over 
foreign territory.40 An overview of this Convention discloses that 
the most important subsequent development in civil aviation was left 
unprovided for. Nations not only could and did prohibit foreign air-
craft from landing, they even forbade transit through the airspace, 
thus necessitating long and dangerous detours on much traveled air 
routes. Because of the continuation of the policy embedded in this 
first piece of broad-scale international legislation, the establishment 
of international airways became, and appears to continue to be, a 
matter for bilateral, or, at most, limited multi-lateral agreement. 41 
But it would betoken confusion of thought to intimate that in the 
absence of agreement there is, in international circles, no law of 
the air. The evidence is abundant that States have reached an agreement, 
unanimous !n nature, that they have a right of control over the air-
space above thefr territories. Such right may be regarded as exempli-
42 fyfng a principle of international law. 
Great Britain's Air Navigation Act of 1920, a national bit of 
legislation, reflected the policy of sovereign control of the airspace 
when it spoke, in its preamble, to the effect that: 
40. Charles Cheney Hyde, ~· c~t., p. 585. 
41. P. F.. Corbett, ~· £!1., p. 160. 
42. Charles Cheney Hyde, ~· cit., pp. 604, 605; Herbert W. 
Briggs, ~ 1!! of Nations. New York: Appleton-Century-Crofts, Inc. 
(1952), pp. 323, 324. 
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Whereas thP- full and absolute sovereignty 
and rightful jurisd.fctfon of His Majesty extends 
and has always extended, over the atr super-
incumbent on all parts of H!s Majesty's 
domin~ont3and the territ6r,al waters adjacent thereto. 
The same v~ew was embodied :In the Uniform Av:fation Act adopted by 
the Conference of Comm!sstoners on Uniform State Laws at San Francisco 
on August '7, 1922, it having provided that the ownership of space 
"above the lands and waters of this state is declared to be vested in 
44 
the several owners of the surface beneath." This is the case notwith-
standing the fact that a right of flfght is recognized at the appro-
45 prfate heiuht in the Uniform Law, and that the British Act disallows 
a cause of action against aircraft flying "at a reasonable height above 
the ground, having regard to all the c!rcumstances of the case."46 The 
United States Air Commerce Act of 1926 reflects comparable poli.cy in 
that H declares: 
Secti.on 6. (a) The United States of America 
is hereby declared to possess and exercise 
complete and exclusfve national sovereignty 
in the atr space above the United States, 
including the air space above all :Inland 
waters and the air space above these por-
tions of the add'cent marginal high seas, 
bays and lakes. 
43. Air Navigation Act, 1920, 10, 11 Geo. 5, c. 80; Briggs, 
QR. cit., p. 321. 
44. WHHam R. McCracken, "Air Law," Th?. American Law Revfew, 
Vol. 57, page 97 (Jan.-Feb. 1923). 
45. Article 4; McCracken, ~· eft. 
46. Clement L. Bouve, '~he Development of International Rules 
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of Conduct in Air Navigation," Air Law Review, Vol. 1, N. 1, p. 1 (Jan. 1930). 
47. As amended June 23, 1938; 52 Stat. L. 1028, 49 u. s. C. A., 
Sec. 176. 
The Parts Convention served as inspiration for the convocat~on 
of an Ibero-American Convention on Aerial Navigation tn Madrtd, 
Spain, on October 25, 1926. Signature was effected on November first 
by representatives of twenty-one States including Spain and Portugal 
and nineteen American republics. Five States--costa R~ca, Mexico, 
Paraguay, Spain and the Dominican Republic--none of which were parties 
to the Paris agreement--ratified the Convention by the end of 1928.48 
Following closely the terms of the Paris Convention, it was opened to 
the adhesion of any non-signatory State. It provided for the creation 
of an Ibero-American Commission for Air Navigation, much in keeping 
with the International Commission of the Parts accord. Such amend-
ments of the Paris Convention that were provided for were of little 
bearing with respect to change upon the sovereign's right over the 
supervening airspace of a State, the freedom of innocent passage, or 
the rules of conduct to be observed by aircraft or the State flown 
49 
over. 
A separate convention on commercial aviation was effected 
by the Sixth International Conference of American States meeting in 
Havana, February, 1928. Signed by the United States and twenty-four 
Latin American States, it was but a further affirmation of the doctrines 
50 
of air sovereignty and innocent passage. 
48. Manley o. Hudson, .!!2• cit.; 11 Revue Jurfdigue lnternationale 
~ la Locomotion Aerienne 97 (1927). 
49. Clement L. Bouve, .Ql!.. ei t. 
50. Charles Cheney Hyde, ~· cit., pp. 595ff. 
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Like the Madrid Convention, it followed closely, if not in the same 
terms, the principles embodied in the Paris Convention. For want of 
pressing ·ne~ds for change, no new principles were set forth, nor was 
51 
any new International office created. The general transit problem 
improved little as a consequence; few world routes were involved, as the 
only ratifying States, in addition to the United States, were Mexico, 
the Domi.nfcan Republic, and certain of the Central and South American 
States. The rights of innocent passage, so far as scheduled air trans-
port operations are concerned, have been construP.d as if this Convention 
contained a requirement for special license for such operations. 52 
Although the Havana Convention does not follow the plan of the 1919 
Convention by providing for a permanent organization to perform the 
executi.ve, administrative, and advisory functions for which procedures 
were established, to the extent that basic principles were reiterated, 
similarity does obtain. The construction that special consent fs 
necessary for rights of flight over the domain of States involved has 
filled the void created by failure of the Convention to specifically 
state that the establishment and operation of regular air transport 
services shall be subject to such States' approva1. 53 
It was the International Civil Avjatfon Organization, created at 
51. Bouve, 22• cit., pp. Iff. 
52. J. c. Cooper, ~· cit., p. 1194; Latchford, "The Right 
of Innocent Passage fn International Civil Aviat:fon Agreements," 
11 Department Qi State Bulletin 19 (1944). 
53. Hyde, ~· sl!• 
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Chicago in 1944, that became the successor to all previous international 
endeavours in the direction of aeronautical agreement. 54 Nations, in 
sum, relinquished precious few concessions to foreign airlines during 
the pre-World War II period, recognized no general right of free passage 
over each other's t~rrftories, and demanded high prices for the few 
concessions they were willing to grant.55 Nor has the !CAO undertaken 
to effect a radical revolution in the precedents established. It may 
be said to be a highly centralized, efficfent, and active organ~zation,] 
well suited to the task of developing and stnndardfzing technical pro-
cedures, but not equfpped to deal effectively wi. th some of the larger 
and more fundamental issues, especially those of economjc import. 
Compared with organbations of the League of Nations era, such as the 
International Commission for Air Navfgation (ICAN) of 1919, and the 
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Comite Internationale Technique d' d'Experts Juridiques Aeriens (CITF.JA>, 56 
which evolved as a result of a conference called in 1925 by the French 
government to discuss the ramifications of private air law, ICAO 
57 
represents progress. It is broader in membership; more far-reaching 
54. Arnold Duncan ~~Nair, The Law of !_he Air. London: Stevens 
and Son, Limited (1953), p. 3. 
55. 
for Peace. 
Daniel s. Cheever and H. Field Haviland, Jr., 9rganizing 
Cambridge: Houghton Mifflin Co. (1954), p. 255. 
56. Gerard J. Mangone, ~ Short History of International Organ-
ization. New York: McGraw-H~ll Book Company (1954), p. 221. 
57. R. Y. Jennings, "Sorn~ Aspects of th0 Int~rnational Law 
of the Air." Academfe de Droit Internationale Recueil des Cours (1949), 
II, p. 33. 
in the range of its activjties; more practical and less legalistic in its 
approach; equipped with stronger authority; better coordinated; directed 
by Hrmer leadership, and served by a larger staff with funds. 58 
The ICAO Convention was adopted by representatives of fifty-two 
States, prior to which a provisional or tnterim agreement (PICAO) was 
drawn up to operate until the formal establishment of the permanent 
59 
orgnnf2ation. ICAO's aims and objectives, as stated in the Con-
ventton, are: "to develop the princtples and techniques of ~nternational 
air navigation and to foster the planning and development of international 
air transport," so as, among other things, "to ensure the safe and 
orderly growth of internation~l civil aviation; encourage aircraft design 
and operation and the development of airways, airports and air navigation 
facilities; ensure that the rights of contracting States are fully 
respected; promote safety of fHght fn international air navigation; 
and promote generally the development of all aspects of international 
civil aeronautics. "60 ICAO came formally into existence on April 4, 
1947, th!rty days after the Convention on International Civil Aviation 
had been ratified by the required twenty-six States. The Convention 
superseded, as between contracting States, the provisions of such 
earlier agreements as the Paris Convention establishing ICAN, and the 
61 Havana Convention of 1928. An agreement establishing the relationship 
58. Cheever and Haviland, ~· cit., p. 255. 
59. Yearbook of the United Nations (1958), p. 7"54. 
60. Yearbook of the United Nations (1958), pp. 754ff. 
61. Ibid.; Arnold Duncan McNair, Q£. cit.,pp. 3ff; R. Y. 
Jennings, ~· cit., p. 525. 
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between the Un:f.ted Nations and ICAO caJDp. into force on May 13, 1947, 
with its approval by the Assembly of ICAO, having been approved by 
the UN General Assembly on December 14, 1946. 62 
ICAO's governing bodies are an Assembly and a Council; the 
Assembly comprises the representatives of mem~er States (sixty-one 
by December 31, 1953) and is convened by the Council. It meets 
annually, and is responsible for the Organization's finances. The 
Council is the executive body of the Organization; it meets in 
virtually continuous session and derives its outhority from the 
Assembly and Convention itself. The Council comprises twenty-one 
member States elected by the Assembly for a period of three years. 
In electing these States, the Assembly must give adequate representation 
to (a) those member States of major importance in air transport; (b) 
those member States not otherwise included which make the largest 
contribution to the provision of facilities for international civil 
air nav!gation; and (e) those member States not otnenhe included, 
the election of which will ensure that all major geographical areas of 
the world are represented. The Council adopts standards for inter-
national air navigation, and may conduct research into all aspects of 
air transport which are of international importance. It may further 
act as an arbiter between two or more rnembers of ICAO in any dispute 
concerning the interpretation or application of the Convention and Hs 
annexes and also where requested by parties in case of dispute of any 
62. Leland M. Goodrich and Edvard Hambro, Charter of the 
United Nations: Commentary and Documents. Boston: World Peace 
Foundation (1949), p. 333. 
-25-
kind concerning international civil aviation. 63 
ICAO encourages the use of safety measures, uniform regulations 
for operation, and simpler procedures at international borders. 
With the cooperation of members, it has evolved a pattern or established 
international standards for meteorological services, traffic control, 
communications, radio beacons and ranges, search and rescue organizations, 
and other facilities required for safe international flight. It has 
secured much simplification of government customs, immigration, and 
64 public health regulations. Surveys have been conducted by it with a 
view toward determining what aids, services and equipment are necessary. 65 
Article one of the Chicago Convention asserts, in keeping 
with the precedent provided that: 
The contracting States recognize that every 
State has complete sovereiggty over the air-
space above its territory. 
Territory, as defined in the Convention, includes territorial waters, 
following the earHer precedents. 67 Furthermore, Article two, provides 
63. Yearbook of~ United Nations (1958), pp. 754ff. 
64. James T. Shotwell, Aims of lli United Nati.ons. New York: 
F.. P. Dutton and Company, Inc. (1955), p. 67. 
65. Marie Zocca and Louis Zocca, Action for ~. New 
Brunswick: Rutgers Un,versity Press (1955), p. 18. 
66. International Civil Aviation Conference, Chicago: 1944, 
Final Act and Related Documents, Dep't of State Conference Series 64 
(1945), 59. 
67. Ibid. 
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that "for the purposes of the Convention the territory of a State shall 
be deemed to be the land areas and territorial waters adjacent thereto 
under the sovereiQnty, suzerainty, protection or mandate" of such State. 
Article five gives certain limited rights of transit to the aircraft 
not engaged in scheduled internat-Ional air services of contracting 
States, and Article six describes in strong terms the r;ghts of each 
State as to scheduled services: 
No scheduled international air service liBY be 
operated over or into the territory of a 
contracting State, except with the special 
permission or other authorization of that 
State, and in accordance with the terms of 
such permission or authorization. 
When the International Civ~l Aviation Conference met at Chicago 
from November to December 1944, there was much d"sagreement betweP-n 
the convening factions. The United States led a small group of nations, 
including the Netherlands and Sweden, which felt themselves strong 
enough to hold their own or better in a freely competitive development 
of international a~r transport, and emphas~zed the economic benefits 
of such an approach for all countries, whether they developed their 
own aviation systems or used those of other countries. Thi.s faction 
wanted an organ~zation which would review performance, recommend 
standardized technical procedures and equipment, and arbitrate disputes, 
but not have any comprehensive Mnding regulatory authority. This 
viewpoint was supported too by a group of so-called "consuming" 
nations wh:fch had long been assoe,.ated wHh United States aviation 
interests, chiefly the Latin American States and China, and expressed 
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strong interest in the world commerce which air transport brought 
them. 68 
The United Kingdom faction led the opposition. They argued 
that certain countries, especially the United States, which had continued 
to produce transport planes during the war while the British built 
Hghters, had an undue competitive advantage and that the "free-for-
all" approach would not necessarily result in the most desirable or 
efficient development of international air services. Australia and 
New Zealand, led by labor governments, took the most revolutionary 
position by advocating '>Utr~ght international ownersh;p and operat-fon 
69 
of air transport services on designated trunk routes. A few ronths 
later, Assistant Secretary of State Adolf A. Berle, Jr., then head of 
the United States delegation, wrote: 
••• This was and is a noble conception, and 
one to which the world will increasingly 
turn as the years roll by. But it cannot be 
expected to become a reality until all nations 
are prepared to pool their interests; un-
happily perha~s for all of us, this has not 
yet occurred. 0 
The United Kingdom, Canada and India, joined subsequently by 
New Zealand and Australia as well as certain European countries, wanted 
a strong regulatory agency, allegedly modeled after the United States 
68. Cheever and Haviland, ~· cit., p. 250. 
69. Ibid., p. 251. 
70. Adolf A. Berle, Jr., "Freedoms of the Air." Harperts 
bmgazine, Vol. 190, Mo. 1138 (bmrch, 1945), p. 331 
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71 
Civil Aeronautics Board (CAB), with authority to allocate routes, 
regulate frequency of servi.ce and fix rates without going so far as to 
assume ownership and management. The Canadian delegates und~rtook to 
mediste w!th a view toward reconcH,ng the confHcting philosoph~es 
of the United States and British fact~ons, and, in this effort, 
developed the concepts around which the conference tended to revolve: 
(1) Flight over another country without stopp!ng 
(comparable to "freedom of transH" and "innocent 
passage" on the surface of the earth). 
(2) "Non-traffic Iandi ngs," i.e., for refueH ng and 
overhaul without discharging or p"ck"ng up passen-
gers. 
(3) Carrying traffjc from a plane's homeland to 
a~other country. 
(4) Picking up in another country traffic destined 
for a plane's homeland. 
(5) Carrying traffic between two or more countr1es 
other than a plane's homeland. 
Two opt5onal draft agreements were finally formulated and opened for 
signature: (a) an International Air Services Transit Agr~em~nt (appellated 
the ''Two Freedoms" or ''Transit" Agreement) which guaranteed the f~rst 
two minimal freedoms listed above which were thought to be generally 
acceptable; and (b) an International Air Transport Agreement (the 
"Five Freedoms" or "Transport" Agreement) which guaranteed all the 
freedoms Hsted above and was opposed by the Conunonwealth nat1.ons. 
Disputes under either agreement were to be submitted to the ICAO 
Council, and a country failing to take suitable corrective act~on 
71. Freder~ck A. Ballard, ''Federal P.egulation of Aviation." 
60 Harvard f!! Review 1235 (1947). 
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recommended by the Council could be suspended by a two-thirds vote 
72 
of the ICAO Assembly. 
The Conference additionally adopted the consti.tution of ICAO, 
the Convention on International Civil Aviation. In part one, the 
general principles to wMch the Conference subscribed such as those 
dealing with aircraft nationality, afrspace sovereignty, condttions 
governing flight over another nation's territory, measures to be 
taken to facHitate air transport, and twelve techni.cal annexes 
(Appendix V of the Conference's Final Act) which could be revised by 
two-thirds vote of the Council, such decisions to be binding on all 
members unless rejected during a certain period by a majority of the 
members. Part two of the Convention deals with the structure and 
authority of ICAO. The third part deals with the developing and 
regulating of international air transport (the ''Five Freedoms") 
and could do little more than refer to the optional agreements. The 
fourth part includes provisions for registering all aeronautical 
agreements (abandoning the traditional secrecy in this area), out-
lawing discriminatory concessions which had long been prevalent, 
recognizing the Council as an arbitral body on disputes, and amending 
the annexes (by two-thirds vote of the Council and the Convention 
73 Hself (by two-thirds vote of the Assemblyl. 
The cabotage provisions of the Chicago Convention 74 are si.mUar 
72. Cheever and Haviland, 22• cit., pp. 251-252; Arnold 
Duncan McNair, 22• cit., pp. 3ff. 
73. International Civil Aviation Conference, 22• cit. (1945). 
74. Article 7. 
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"' 
I 
to those of the Paris Convention of 1919, P.Xcept that any exclusive 
grant of exemption from cabotage restrict~ons to a foreign State :Is 
prohibited. It is provided that: 
Each contracting State shall have the right 
to refuse permission to the aircraft of 
other contracting States to take on its ter-
ritory passengers, mail and cargo carried 
for remuneration or hire and destined for 
another point within its territory. Each ••• 
State undertakes not to enter ~nto any ar-
rangements which specifically grant any such 
privHege on an exclusive basis ••• 75 
That the cabotage provisions of the two Conventions are essentially 
alike is largely attributable to the fact that both were drafted in 
pertods when war-inspired national:tsm prevailed over internationalism; 
both were drawn without reference to a untfi.ed machinery for inter-
national rate control, a development which occurred only after the 
Chicago Conference. 76 It has been demonstrated that the effective 
functioning of any international rate-making machinery is at the 
mercy of individual States, at least under the foregoing provisi.on. 77 
Air cabotage is classifiable in one of several ways: (1) "true 
cabotage"--cabotage wholly w:f.thi.n a State or wtthJn any of its 
dependencies; (2) "overseas cabotage"--carriage wholly between a State 
and/or any of its overseas dependencies; (3) "international cabotage"--
carriage from one point in a state or any of its dependencies to another 
75. Ibid. 
76. w. M. Sheehan, ~· cit., p. 1160. 
77. Ibid. 
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point in such State or dependency, with one or more stops for traffic 
purposes at f.ntermed:tate foreign points; (4) "f.nternational overseas 
cabotage"--carrhge between a State and/or any of Hs overseas de-
pendencies, with one or more stops for traffic purposes at intermediate 
foreign points. "Stops for traffic purposes" refers to the taking on 
or discharging of passengers, maU, or cargo at stopping points either 
to enable transfer to a connecting carr1er, to permit a delay en route, 
78 
or to pick up new, or discharge old, traffic. An effective inter-
national control of cabotage affected with international interest would 
necessitate changes in the Chicago Convention provision along Hnes of 
the following order: (1) Change of the definition of "territory," 
which under the Chicago Convention includes all the colonies, protector-
ates and mandates of a State, 79 to one that would apply to each 
metropolitan territory or dependency separately. This would eliminate 
"overseas" and "international overseas cabotage," and would make subject 
to International Air Transport Association rates8° all hHherto reserved 
cabotage rights. The desire for untrammelled State-dependency com-
munication would have to be weighed against the strong international 
interest in the stabilization of international rates. (2) If inter-
mediate foreign traffic stops were treated as breaking cabotage, only 
78. Ibid., p. 1165; Art. 96, Chicago Convention. 
79. Article 2, Chicago Convention. 
80. Provisions for the R~gulation and Conduct of the Traffic 
Conferences of IATA, Art. VII (1945, as amended, 1947, 1948, 1949). 
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"true cabotage" and "overseas cabotage" would be protected, not 
"international" or "international overseas cabotage." AttemptP.d 
circumvention could be minimi~ed by the requirement that the cabotage 
81 State confer permission to pick up or discharge traffic. (3) Only 
protect "true cabotage," which would relegate the various individual 
States to a strict concept of territorial jurisdiction, and would 
severely Hmit their control of comnunications with remote dependencies. 
Such modHication would make possible the most effective control of 
82 international rates. 
In appraising the role which the conflicting ideologies played 
at Chicago, it should not be forgotten that behind the philosophical 
merits of the schemes proposed lay some very real and bothersome 
economic pressures. During World War II, the United States was the 
only principal member of the United Nat~ons which did not suffer in-
vasion or bombardment from the enemy. The Western Hemisphere remained 
the only area where large scale commercial flying was feasible, and 
American co11111ercial airHnes were the only ones that remained intact 
and functioning. The vast store of techniques and methods necessary 
to the operation of long-range international atr routes had been 
acquired by American flyers and personnel in the operation of the Air 
Transport Command. It was naturally evident to the governments of 
the United Kingdom, Canada, and F•ance, at the termination of hostilit5es, 
81. Articles 5 and 6, Chicago Convention. 
82. w. M. Sheehan, ~· cit., p. 1166. 
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that both in operational facilities and in the production of aircraft 
suitable for international commercial use, the United States would have 
a commanding load which, under a system of competitive individual enter-
prise, might well prove to be insuperable. The United States, on 
the other hand, desired the maximum amount of freedom that was possible 
under the circumstances, because her highly developed aircraft industries, 
83 
capable of meeting the demands of a large market, would benefit. A 
segment of American opinion espoused the system of bilateral agreements 
that obtained prior to the war, the theory being that the self-interest 
84 
of the United States would fn this way be best served. In support of 
the American position were the majority of the Latin-American states 
who did not so much regard themselves as competitive operators of air 
transport as consumers of the facilities provided by foreign airlines. 85 
The machinery of inter-government world organization now avail-
able to meet the fundamental and difficult problems of international air 
transport is ineffective today. The Convention has given ICAO very 
limited economic powers, and these are largely of an administrative and 
advisory character, such as research, study of operation of international 
air transport, includJng ownership of international services on truck 
83. Wellington Koo, Jr., Voting Procedures fn International 
Political Organizations. New York: Columbia University Press (1947), 
p. 48. 
84. William Burden, Blueprint for World Civil Aviation. u.s. 
Department of State, p. 18. 
85. Stokely w. Morgan, International Aviation Conference !1 
Chicago, !h!1!! Means~ the Americas. Blueprint for World Civil 
Aviation. Department of State Conference Series 70 (1945), p. 13. 
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routes; invP.stigation of situations appearing to present avoidablP 
obstacles to the development of air navigation; collection and pub-
lication of information, including cost of international operations 
and subsidies from public funds. Under certain e~rcumstances ICAO may 
provide and admin~ster airports and facilities required by ~nternational 
air services. But ICAO has no power to fix or control rates, allocate 
routes, or control operating frequencies or capacity. Nor can it 
require any Stat~ to admit into its territory air-transport operations 
of another State. The legal unilateral ability of any state to control 
world air trade routes and the ability of any State to affect world 
economy by excluding or admitting to its territory the scheduled air 
transport of other States have not ber~n affected by the Chicago 
86 Convention. 
The International Air Services Transit Agre~ment, constituting 
the "two freedoms" (the privilege to fly across the territory of a con-
tracting State without landing, and the privilege to land for non-
traffic purposes), to which adherence was obtained only after it was 
brought forward (together with the Air Transport Agre0ment) separately 
to cover the 0conomic control problems omitted from the permanent Con-
vention, recPived limited acceptance. Had its provis~ons (or that of 
the Transport agre~ment) been included in the main Convention, certain 
States would have declined any participation. If the Transit agreement 
were universally accepted in more permanent form, it would solve, to 
great degree, the difficulties caused by the legal right of any State 
to prevent the '" stabH shment of world air trade routes through its 
86. J. c. Cooper, ~· cit., pp. 1206-1207. 
-35-
territory. In addit:f.on to the a~r transH privilege, the Agreement 
also authorizes any State flown over to require the tnternational operator 
to land and offer reasonable commercial services; it meets the security 
problem by allowing each State to designate the route and airports to 
be used in its territory; it gives added powers to ICAO by authroizing 
any State, which deems that action by another State is causing injustice 
or hardship under the Agreement, to request ICAO to investigate; and 
authorizes ICAO to suspend the guilty State if corrective action is 
ordered and not taken. However, the transit agreement is not now an 
adequate part of world organization. Not all important world route 
States have accepted it. As it can be denounced by any adherent on 
t 87 
one years notice, i.t is not a basis for permanent routes. Acceptance 
of these agreements by the United States has been attacked as illegal 
on the ground that they are invalid as Executive Agreements, and that 
their subject matter required execution and submission to the u. s. 
Senate for ratification as treaties.86 Defense of the Government's 
89 position has not been wanting, in this connection. 
Nor can the International Air Transport Agreement be eonsi.dered 
to be part of a permanent world organization. Supported vigorously 
by the UnHed States at Chicago, tt includes the freedoms contained in 
87. Ibid,, p. 1208. 
88. International Cormnercial Aviation, Resolution of the 
Committee on Commerce, Sen. Doe. No. 173, 79th Congress, Second session 
(1946). 
89. "Concerning Acceptance of Aviation Agreements as Executive 
Agreements--Exchange of Letters between Sen. Bilbo and Sec. Grew." 12 
Department of State Bulletin (1945), 1101. 
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the Transit agreement, as well as three others: the privilege to put 
down passengers, mail, and cargo taken on in the territory of the 
State whose nationality the aircraft possesses; the privilege to take 
on passengers, mail, and cargo destined for the territory of the State 
whose nationality the aircraft possesses; and the privilege to take 
on passengers, mail, and cargo destined for the territory of any other 
contracting State and the prhilege to put down passengers, mail, 
and cargo coming from any such territory. In this agreement, however, 
there fs to be found no provfsion for rate control, or limitation of 
capacity and frequencies, although there are Hmi.tations with respect 
to the route and airports to be used in national territory, which may 
be designated by the State flown over, as in the Transi.t agreement; 
in the operation of through services, :ft being provfded that "due 
consideration shall be given to the interests of the other contracting 
States so as not to interfere unduly with their regional services or 
to hamper the development of their through services"; in the applicatfon 
of the Fifth Freedom privHege in that any State may refuse to accord 
it or refuse the right of other States to take on and discharge traffic 
destined to or coming from the territory of a third contracting State; 
in the Fifth Freedom itself, in that traffic is limited to traffic be-
tween contracting States; in the Third, Fourth and Fi.fth freedom 
prhHeges (i.e., the commercial privileges), in that they are appHcable 
only to "through services on a route constituting a reasonably direct 
line out from and back to the homeland of the State whose nationaltty 
the aircraft possesses"; and in the matter of termination, in that the 
agreement may be renounced on one year's notice. 90 Provisional in nature, 
90. J. c. Cooper, QR. cit., pp. 1208, 1209. 
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it has been said that the Agreement goes too far in relinquishing eco-
91 
nomic control by the State flown over. 
One of ICAO's accomplishments is the creation of a network of 
ocean weather stations in the North Atlantic, which has the greatest 
volume of transoceanic traffic and some of the most unpredictable 
weather in the world. The vessels operating this network cruise at 
designated locations. They send helium-filled balloons to a height of 
60,000 feet, with mechanisms attached to give readings of the humidity, 
temperature and pressure of the air. The upper-air observations are 
made every six hours, and surface weather conditions are recorded every 
three hours. These ships provide the current weather data which air 
transport requires, act as communications relay points for aircraft, 
and serve as rescue points for planes in distress. A dramatic rescue 
took place in 1947 as a result of this service; sixty-nine passengers 
were saved from the Bermuda §!I Queen. A year later, four crew members 
were saved from a sinking u. s. Air Force plane. Passengers of sinking 
ships have additionally been rescued, and at least one ship saved from 
92 the ice. 
Also of ICAO origin is the Icelandic joint-support agreement. 
Iceland is the logical location for weather observations, radio aids, 
and an area traffic center. Because of the cost of services of this 
nature, however, ten nations have shared in the burden of providing 
91. Ibid. 
92. Amry Vandenbosch and Willard N. Hogan, The United Nations: 
Background, Organization. Functions, Activities. New York: McGraw-Hill 
Book Company, Inc. (1952), pp. 263-264. 
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area traffic control, meteorological stattons, and communicat~ons services 
in Ireland.93 Legal problems such as the conclusion of a convention 
on the international recognition of aircraft rights have been attempted 
by ICAO also; the importance of a convention of this type rests in the 
fact the very mobility of the airplanes makes for difficulty in taking 
out mortgages. If a person loans money and takes a mortgage on air-
craft, the property might be seized in another country for debt, and 
the investor would lose his money. The new convention makes it possible 
for mortgages and other property rights contracted in one country to 
be generally recognized, thus facilitating the borrowing of money for 
94 the purchase of new equipment. 
The Chicago Convent4on represents a very thorough degree of 
international organization in a field whose development has been con-
ditfoned largely by polftfcal, rather than economic factors. The 
rapid growth of international air transport had created a situation tn 
which the need for economic control had overcome the desire for 
political control, and the nations at Chicago, although representing 
widely divergent political viewpoints, were nevertheless able to achieve 
far more than had either the Paris Convention of 1919 or the Havana 
Convention of 1928. But unlike economically oriented organizations, 
the ICAO rapprochement, notwithstanding its concern for technical prob-
lems, embodied within its subject matter many political issues. 
To the extent that this was so, the functions and powers of ICAO are 
93. Ibid., p. 264. 
94. Ibid. 
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limited and do not attain the degree of authority envisaged in the 
draft of the United Kingdom, which draft was rejected, having mentioned 
that voting powers in the Operational Executfve would be "determined on 
an equitable basis."95 To the extent, however, that nonpolitical issues 
constituted the main goal of the Conference, the Organization is clearly 
based on a degree of functional representation whfch is essential to the 
effective operation of all international organs. Only to the extent 
that non-weighted vottng and an unqualified right to join in the member-
ship of the Assembly have been incorporated into the Convention has the 
96 
concept of equaHty been given any degree of recognition. In effect, 
a category system has been created, allowing for the establishment of 
a Council that affords representation inhhe first place to those 
member States of major importance in a{r transport. It has been quite 
appropriately pointed out that international air transport has but 
recently emerged from the cocoon of political protectionism (if indeed 
it has), and that restricting membersMp on the Council to states 
classified entirely by ton-mileage, or the number of passengers and 
businesses served, tends to overlook the realiti.es of the political 
status of the several States. While it has concededly little to tio with 
their contribution to international air transport, it may have a very 
vital bearing on the effective operation of an organf.zatfon which 
95. Proposal of the Delegation of the United Kingdom trext of 
a White Paper, Cmd. 6561. Presented by the Secretary of State for Air 
to Parliament, October, 1944), Doc. 48, 1/5. 
96. Wellington Koo, Jr., 22• cit., p. 61. 
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recognizes in its very ftrst article97 the pdnciple that every State 
has "complete and exclusive sovereignty over the air space above its 
terr~tory."98 
Other bi-partite and multi-partite instruments deserve con-
sideration. The competing themes that have been operative in the 
course of development of an internati.onal basis for air transportation--
that the airspace ~s free, subject only to the rights of the State 
required in the interests of self-preservat:ion; that there is over 
the land and waters of each State a lower zone of territorial airspace 
and a higher and unHmtted zone of free airspace, upon the analogy 
of the maritime belt or territorial waters; that a State has complete 
sovereignty in its superincumbent airspace to an unlimited height; and 
that there exists with respect to the latter thesis a servitude of 
99 innocent passage for foreign nonmilitary aircraft, have served to 
forge the signiftcant landmarks fn air jurisprudence. From international 
diplomatic conferences on matters involving private air law there have 
emanated conventions which, upon acceptance by the signatory or 
adhering States, have constituted international obligations, calling for 
faithfulness of performance and through which the contracting parties 
impose burdens upon aircraft operators, yielding at the same time 
specified privtleges.lOO 
97. Article 1, Chicago Convention, 1944. 
98. Wellington Koo, Jr., ~· cit., pp. 60-61. 
99. Arnold Duncan McNair, ~· cit., p. 6. 
100. Charles Cheney Hyde, ~· cH., p. 602. 
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Apart from CITF.JA, previously mentioned, there has been signed 
a convention at Warsaw, as of October, 1929 (Protocol to amend the 
101 
Convention, September, 1955) in which the form and legal effect of 
transportation documents such as passenger tickets, baggage checks, and 
airway bills used in internat•onal transportat•on have been set forth, 
and in addition to which provisions concerning the liability of a~r 
carriers for air damage caused in the transportation of persons and 
property have been contained. The carrier is permitted to claim under 
certain conditions a Hmi tati on of H abi Hty, although HmHation or 
exclusion of liability may not be availed of 4f the damage is caused 
by willful misconduct or such default as may be equivalent to rnis-
conduct.102 
The Rome Convention of 1933 for the unification of Certain Rules 
Relating to the Precautionary Attachment of Aircraft manifested recog-
nition by the contracting parties of the advantage of adopting uniform 
rules on that subject. These concerned the pr;vilege of attachment, 
substitution therefor, or release therefrom, their adequate bond, and 
the exemption from attachment of specH•ed classes of aircraft. The 
Convention thus provided a means of safeguarding foreign aircraft from 
harsh and arbitrary proceedhgs instituted by attachment in the courts 
of a territorial sovereign without depriving the complainant of an 
101. Gerard J. Mangone, ~· cit., p. 222. 
102. Protocol to amend the Convention for the UnH-tcation of 
Certain Rules Relating to the International Carriage by Air. The Hague, 
September 28, 1955. 
-42-
103 
adequate remedy. 
The Rome Convention of 1933 and 1952, for the codif~cation of 
Certain Rules Related to Damages Caused by Aircr~ft to Third Parties 
on the Surface was concerned with the character of the damage caused 
by or from aircraft in flight to persons or property on the surface, 
which should give them a right of compensation; with defining the 
category of persons to whom responsibility should at tach; with the 
laying down of limitations of pecuniary liability subject to conditions 
when they were not to be available; wHh the invocation of measures 
requiring compulsory insurance as a condition precedent to flight over 
foreign territory; and with the establishing of bases of jurisdiction 
for tribunals whose judici.al aid might be i.nvoked. 104 
Work has been done toward effecting a Convention in the new 
Held of aerial collisions, wherein the possible application of the 
Rome Convention, the Warsaw Convention, and local laws would apply 
to the liability of one or both of the operators of two aircraft 
that have collided. 105 
At the Fourth International Conference on Private A!r Law 
fn Brussels during September, 1938, a Convention for the Unification of 
Certain Rules Relating to Assistance and Salvage of Aircraft or by 
103. Charles Cheney Hyde, .Ql!.• ci.t., pp. 602ff. 
104. Ibid.; Convention on Damage Caused by Foreign Aircraft 
to Thjrd Parties on the Surface. Rome, October 7, 1952. 
105. See Worklng Paper, subject No. 15.17, ICAO, Air Transport 
Committee, Economic Aspects of the Liability Ltmits in the Proposed 
Aerial Collisions Convention. 
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" 
Aircraft at Sea was adopted in wMch an obHgation was placed upon 
commanders of a~rcraft to go to the assistance of other aircraft or 
surface vessels in distress at sea where such assistance could be given 
wtthout danger to the aircraft rendering assistance. 106 A similar 
obligation is placed upon the commanders of vessels to ass~st aircraft 
i_ n distress at sea. The Conventlon reveals respect for some principles 
which found expression in the Maritime Salvage Convention concluded at 
Brussels on September 23, 1910, including provisions for remuneration to 
salvors for the saving of lives and property. The Brussels Convention 
of 1938 contained, however, an important innovation in the additional 
provision for payment of indemnity to the salvor for actual expenses, 
within certain limits, incurred in the course of rendering assistanee. 107 
The aforedescribed conventions have been supplemented in the 
fi.eld of international air transport agreement by a series of M-
partite arrangements terminable on sixty days' written notice, which, 
in somewhat varying terms, make appropriate provision relative to the 
operation within the domain of either contracting party of civil 
aircraft duly registered within the territory of the other. An example 
is that of the United States-canada Air Navigation Arrangement of 
July 28, 1938, 108 in whjch it was provided that the establishment 
and operation by an enterprise of either party of a regular air route 
or service over the territory of the other party shall be subject to 
106. Fourth International Conference on Private Air Law, Brussels, 
September, 1938, Report of American Delegation Delegation to Secretary of 
State, 1939, B-16, and Annexes C and D. 
107. Charles Cheney Hyde, ~· s!l.,pp. 602ff. 
108. United States Executive Agreement Series No. 129. 
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the consent of such other party. An arrangement between the United 
States and Canada relating to a~r transport services was effected by 
109 
exchange of notes on August 18, 1939, in whfch it was provided that 
certain principles were to be applied in the establishment and development 
of air transportation services between the two countries, and that the 
details of the appHcation of the principle of reciprocity contained in 
the agreement shall be the subject of amicable adjustment between the 
aeronautical authorities of the parties to the arrangement. 110 
The Germany-United States Air Navigation Arrangement of May 31, 
111 1932, declared that pending conclusi.on of a convention between the 
contracting parties on the subject of air navigation, the operation of 
civil aircraft of the one country in the other country should be 
governed by certain provisions; that the parties undertook to grant 
liberty of passage above its territory in time of peace to the air-
craft of the other party provided the conditions set forth in the 
arrangement were observed; that the establishment and operation of 
regular air routes by an air transport company of one of the parties 
within the territory of the other party or across such territory, 
wtth or without intermediary landing, should be subject to the prior 
112 
consent of the other party. Arrangement was made for subjectfon of 
the aircraft of each party, together with their crews and passengers, 
109. United States Executive Agreement Series No. 139. 
110. Charles Cheney Hyde, ~· cit., p. 592. 
111. United States Executive Agre~ment Sed es No. 32. 
112. Article 4, Un~ted States-Germany Air Navigation Arrangement. 
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" 
whUe within the territory of the other, to the general legislation 
in force in that territory, as well as to the regulations therein per-
taining to air traffic in general, to the transport of passengers and 
goods, and to the public safety in general, insofar as they might be 
113 
applicable to all foreign aircraft, their crews and passengers. 
Permission for import and export of merchandise as well as the carriage 
of passengers by aircraft into or from the respective territories of 
the contracting part~es was yielded, 114 each of the two parties being 
entitled to reserve to its own aircraft air commerce between any two 
points neither of which was in a foreign territory. Each party was to 
enjoy the right to prohibit air traffic over certain of its territory, 
provided that no distfnction in such matter was made between its air-
craft engaged in international commerce and the aircraft of the other 
115 party likewise engaged. The conduct of an aircraft finding itself 
over prohibited areas; 116 the carrying of clear and visible nationalHy 
and registration marks recognizable during flight; the matter of 
certificates of registratton and airworthiness together wHh other 
documentary requirements; the possession by members of the crew of 
specified documents and certificates and licenses as well as the freedom 
not to recognjze certificates of competency and licenses issued to one 
113. Article 5. 
114. Article 5. 
115. Article 6. 
116. Article 7. 
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party's nationals by th~ oth~r party for the operation of aircraft of 
such other party under the terms of the agreement;l17 and conditions 
for the carrying and use of wireless apparatus by aircraft of ~i.ther 
party within the territory of the other118 were dealt with in the 
agreement. So too were arrangements for the use of aerodron~s open to 
public air traffic, and the assistance of the meteorological and kin-
119 
dred services. 
These second numerous other agreements which have been signed 
since the end of the First World War, on a bilateral plane, represent, 
if jn varying terms, attempts to reach some common denominator in the 
quest for airway standards. For the most part, similar terms were 
embodied in them, such matters as the quaHf:tcations of aircraft for 
international flight, the rights of the states flown over, and the 
duties of the states flown over, as well as the rights and obligations 
of aircraft engaged in international flight, being given most attenti.on. 
In most, if not all, the sovereignty of the State h reiterated, rights 
of innocent passage frequently being also provided for. 120 A list 
of the many agreements would constitute a veritable catologue of 
geographic pairings.l21 
Of significance as a base for futur~ bilateral arrangements, 
117. ArttclP. B. 
118. ArticlP. 9. 
119. ArticlP. 12. 
120. Clement L. Bouve, ~. cit., pp. Iff. 
121. Ibid.,Manley 0. P.udson, .2.1!.• cit.,pp. 183ff.; 75 LraguP. of 
Nations Treaty Series 8, 40. 
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122 
and even of a multilateral agreement, is the United States-British 
compromise, the so-called "B~rmuda Agreement," in which the United States 
for the first time conceded a certain measure of control of economic 
questions, including international rate regulation by the governments 
concerned (with a reference to PICAO, the provisional organization, or 
~ts successor, ICAO), and Great Britain waived its prior insistence on 
direct international control of traffic and frequencies and capacities. 123 
The routes to be used in providing service were agreed upon, although 
the Bermuda Agreement does not constitute a general "right to trade" 
by air as between the two countries. Similar agreem~nts have since been 
concluded between the United States and France, and between the United 
States and Belgium. Reference is made in the Bermuda Agreement (in 
connection w!th the inter-government control of rates) to the rate-
making conference procedure of IATA, the International Air Transport 
Association. This Association, organized after the Ch~cago Conference, 
now includes in its membership practically all of the important 
international air transport operators in the world. Through regional 
rate traffic conferences, somewhat similar to steamship rate conferences, 
lATA seeks to stabilize traffic conditions and prevent rate wars. 
Pursuant to the Civil Aeronautics Act of 1938, the United States Civil 
Aeronautics Board was authorized to approve rate and other intercarrier 
122. J. c. Cooper, "Some Historic Phases of Br~t1sh International 
Civil Aviation Policy," International Affairs, April, 1947. 
123. fin!!~~ the Civil Aviation Conference held at Bermuda, 
January 15 to February 11, 1946, United States Treaty Series 1507 (1946). 
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agreements when United States a~r carri.ers were involved. ThP. existence 
and utility of the lATA rate conference machinery, thus recognized 
in the Bermuda Agreement, may prove to be a useful indirect asset in 
124 
future world economic control. 
That the early twentieth century has been marked by numerous 
125 
agreements on both multilateral and bilateral planes that have been 
designed to effect the harmony needed for j nternational communicati.on 
and transportation does not ~ntimate that in the absence of such agree-
ment there exists no international law of the a5r. The evidence is 
abundant that States have reached a degree of unanimity in their 
assertion of the right of control over the airspace above their terri-
tortes which suffices to warrant the conclusion that that right is to 
be regarded as exemplifying a princ~ple of international law. 126 It 
is appropriate to point out, however, that the evolution of that law, 
stUl in its infancy, is inexorable, and that a legal system accentu-
ating more of what h perm!tted than what is excluded appears in-
evitable by reason of the community of economic interests that obtains 
among states in whose interest it is to let down barriers of interference 
to increased intercourse. 127 The task of developing the law regulating 
124. J. c. Cooper, QR• cit., pp. 1209-1210. 
125. Robert Rembert W4lson, The International Law Standard of 
the United States. Cambridge: Harvard Un4versity Press-~:-pp. 12, 
287, 266, 283!!. 
126. !1ans Kelsen, Principles .Q! International Law. New York: 
Rinehart and Company, Inc. (1952), pp. 226-227. 
127. Charles Cheney Hyde, Q2• eit.,pp. 587-568. 
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flight, or establishing prtncfples dee~sive of rights and obligations 
flowing from the granting by states of thP. privHege of use of their 
airspace, is necessarily retarded by the slowness with which the 
several members of internattonal society f~nd it possible to agree on 
what is to be deemed rt>sponsive to fresh and changing condit~ons that 
confront them.l26 
128. Ibid., pp. 604-605. 
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Part II 
AIRPOWER 
Towards thP. close of World War II the impact of a mature air 
power thrust itself upon the nations of th0 world. The future security 
and welfare of the world soc5ety in general and that of each nation 
in particular, precipitated at Chicago in 1944 an i:-:ternational eon-
ferenee129 for the purpose of regularizing eertatn aspects of air 
power. Although the inquiry here is restricted to the policy - and 
the resulting legal positions - of one natfon's air power, the inquiry 
would yield a sterile product without the perspective of a concept of 
a-tr power and those interacttng factors making up thts dynamic power. 
The findings of th~ biolog~_cal sdences explain human behavior. 
The nndings of the physical sciences allow human behc:nrior to create 
novel instrumentaliUes. The findings of the law regulate hur.tan bf'-
havior and those i nstrumentalit1es consistent with the political 
experience of a nation, or group of nattons, in which the jurisdiction 
vests. When any phase of behav~or and t nstrumental it!' unites in a 
fashion which alters the relative conception of time and space there 
results power; power of a magnitude to reach beyond the national boundary 
and to touch upon the safety and welfare of every nation and its in-
hahitants. Power~~ denotes neither good nor evil. So it is with 
129. Result1 ng :' n the Convention of International Cfvil Aviation, 
Signed at Ch~cago, on 7 December 1944, 2nd pr.; nti tt~, International ChH 
Aviation Organtzatfon, MQntreal. See also for Fir.al Act and Related 
Documents, Series 64, 2£• cit., p. 59. 
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air power. History has seen many types of powers permeate the 
peoples and institutions of the earth. In the immediate past was 
sea power articulated by Admiral Mahan. 130 Nuclear power is are-
ality. We are on the threshold of space power. The idea of air power 
has been re-conceptualized in its refinements by Professor John Cobb 
Cooper.
131 
He defines air power as "the ab'flity of a nation to fly." 132 
This ability is not divisible. The fundamental elements of air power 
are the "control of fH ght space"133 and the ''capacity to fly. nl34 
130. Mahan, A. T., The Influence of~ Power Upon History, 
Boston: Little, Brown & Co. (1939) 
131. Legal Advisor, IATA; Professor emertis, McGill Unfversity; 
Fellow, Institute for Advanced Study, Princeton. 
132. Cooper, J. c., The Right !£Fly, Henry Holt & Co., N.Y. 
(1947) at 71. See also Cooper, "Air Power and the Coming Peace Treaties", 
Foreign Affairs, Vol. 24, (1946) at 442. "Air power is the abiHty of a 
nation to act through the airspace, in other words, to use controlled 
flight - such for fnstance, as the flight of aircraft. It is part of 
national power, to be used at home or abroad, in peace or in war. Though 
its uses are various, both military and civil, it is basically in-
divisible. The armed air forces represent but one use of the nation's air 
power. Civil and commercial aviation are supported by and spring from 
the same basic national elements." For a less definitive articulation 
of air power, see Possony, s. T., "Elements of Air Power", Infantry 
Journal Press, Washington, D. c., 1949. 
133. For distinction in terminology of "space" and "air" see 
Cooper, "Legal Problems of Upper Space", 23 Jour. Qi 81[ ~~Commerce, 
308-16 (1956). For discussion of status of "airspace" as part of usable 
("flight") space, see Cooper, J. c., "Air Law - A Field for International 
Thinki.ng", Transport .!!!.9, Communications Review (Un!ted Nations), vol. 4, 
No. 4, 1951, pp. 1-'8. See also, Cooper, J.C., International Air Law, 
(Lecture delivered at the u. s. Naval War College, Newport, R. I., 
20 Dec. 1948) for status of flight-space. For a general treatment of 
airspace control, see Cooper, J. c., The Right ~Fly, particularly 
Chapters II, VII, and VIII. 
134. For general treatment see Cooper's The Right !£ f!l, 
particularly Chapters III, VII and XI. For political, legal and economic 
remHications, see Cooper, J.c., "Air Transport and World Organization", 
Yale ~Journal, vol. 55 (1946), pp. 1191-1213. 
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Inherent in the element of control of flight space are politfcal and 
legal questfons whereas, the ele11ent of capacity to fly ts •fnly fn-
fluenced by geography, econoalfcs aDd science. The aspects of air power 
are those dealing wtth a~nt, and those dealing with commerce. 
Coa.erce depends upon co ... ntcatfon. co ... nfcation ts con-
tfnually befng perfected by sctenttffc dfscovery and refinement. As 
each decade passes, science obtafns .ore pof.nts of tangency wftb the 
policy and law. The law fs the product of polftfcal process. If one 
accepts the preaise that law aDd life are essentially relevant to one 
another, aDd that jurisprudence .. at orfent ftself on all echelons to 
the changing realftfes of existence, the relevancy of polfcy, law and 
science becoaes apparent. The tfae fs passing when these dfscfplfnes 
afgbt continue to expand tbefr autborfty wbfle pursufng .. tnly a course 
of Intellectual fsolatfonfsa. The security and welfare of aen aDd 
natf.ons depend upon the successful quest of social synthesis. In 1895, 
Oliver lendal Holaes said that •an fdeal systea of law would draw its 
postulates aDd fts legfslatfve jastfffcatfon froa science. •135 Two 
years later be continued fa sfaflar vefn, 
I look forward to a time when the part played by 
history fa the explanation of dag-. shall be very 
saall, and f.nstead of fngenf.ous research we shall 
spend our energy on a study ef1§te ends sought and the reasons for desfrfng thea. 
135. tearafaq aDd §cfence, aa address, Harvard Law School Ass•n., 
25 June 1895. For Relevancy of law-scfence relatfonshfp f.D space see 
Galloway, E.,~ ~O!!!Dftx !lL!! aDd Science, a paper delivered before 
the International Astroaautical Federation, The Hague, 29 Aug. 1958. 
136. An address delivf!red 8 January 1897, publfshf!d, 10 Harvard 
L· .lh!· , 457. 
Aa early American political scientist wrote fa 1908, 
Whatever mechanical, che•ical, or electrical 
science introduces as new forces into life of 
man, it may reasonably be conceived to be the 
task of jurisprudence to adjust and coordinate 
the legal relations of both states and fadf-
vfduals under the new coaditfoas.l37 
lr. Kahn continues and sa .. the sftuatfoa: 
Jurfsprudeace follows the path of science as 
the flag of a Dation follows the territorial 
explorations of fts subjects.l38 
Several decades after these obserYations the unfoa of scfeace 
139 
and econoadcs produced an offsprfag - techaology. Science is the 
fouatafahead of technology and ecoaomics fs the keystone. Science 
and ecoaomics have had a compatible .. rriage; they both function 
to find the aost effective means of achieving a given end. They 
both deal with condftfons of physical existence, with IIBterial means 
which are finite. (The fact that men's wants do not seem to be 
finite is beyoad the scope of this paper.) The function of economics 
may be said to be those methods which, among the possible means of 
employing material and human resources to achieve given ends, are the 
most efficient. The rate of technological change fa different nations 
and their spheres of influence is determined by the efficiency of their 
ecoaomfcs. All manner of complfcattons arise on national and hternatfonal 
137. Kuhn, A. I., "Aerhl Navigation fa fts Relation to Inter-
national Law," Proceedings!! A!prican Pglitical Science Association 
(5th Annual leettag), vol. 5 at 84. 
138. Ibid., at 86. 
139. Technology is directly related to the ecoaoldc security of 
the natioa. Economic security fs of no less importance than adlftary 
security. One, fa fact, becomes the function of the other. 
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levels where imbalances of rates of technological changes come into 
contact. At the Chicago Conference, the decisions pertaining to 
econo•fc, safety and security were not unfeeling to the technological 
experience of the negotiating nations. Tecbnologfcal development, 
going at a highly accelerated pace, bas far outrun the ability of 
nations to devfse new, and perfect old, institutions to keep up wfth ft. 
We are living in a world fa which the baste instftutfon, the sovereign 
state, bas changed little, fa spite of striking changes fa the environ-
ment. The delegates of 52 nations gathered at Chfcago grappled wfth 
various ways of closfng the gap between the exercise of terrttorfal 
sovereignty and technological change. This was the baste problea 
inherent fa the Chicago Conference and ft doafnated all the issues. 
In the Chicago Convention, a aaltflateral treaty eabracfng 56 nations, 
the fundamental requirements of iaternatfonal aviation - the privileges 
of transit, of landing and of engagfag fa commerce - were aot faced as 
squarely as were the technical and aacfllary probleas, for wbfcb an 
effective adafnfstratfve body was created. 140 The Conveation excluded 
fro• its traasit clauses scheduled airlfae servfces, the most faportant 
part of the iateraatfonal traasport problem. There fs nothfag to indicate 
141 to what exteat airspace exteaded tato outer space; that is, the space 
140. Air Navfgatfoa co .. issfon of Conyeatfon S! International 
Ciyil Aviatfoa (art. 37 & 57) respoa.fble for 13 annexes. Annex oa 
facilitation is the responsibility of the Air Transport Comldttee. 
141. "Bat the same terminology ('air space'), unfortunately 
appears on the Coayeptioa !! Internatlopal Civil Ayfatfog, adopted at 
Chicago fn 1944 and now fn effect. The first article of thfs convention 
is as follows: ~he contractfng States recognt~e that every State 
has coaplete and exclasfYe soYerefgnty over the airspace above fts 
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external to usable airspace. The polftical fact and the resulting 
principle of law was th't each nation had "complete and exclusfv~ 
sovereignty over the airspace above its terrftory,"142 and that air-
craft possessed natfonality. 143 Traditional concepts of sovereignty, 
precedent of earlier Conventions, 144 and reference back to domestic law 
and policies were the prime dete~iners of the product of the Chicago 
territory.' This fs nothing aore than an interaatfoaal determination 
that the legal status of 1![1 of usable space has be~a settled. Each 
State has, under this rule, exclusive sovereignty over whatever area 
above the surface of the State .. ,, under any given ctrcu.ataaces, be 
included in the te~ 'air space.' But no international decisfoa bas 
yet been .. de as to the legal status of those areas of space above 
this 'airspace• even though such areas are todJJ usable for such flfgbt 
fnstruaentalfties as rockets and guided •issfles." Cooper, J. c., 
"Afr Law - A Field for International Thinking, TransDort and ~ 
aantcattoas Review (United Nations), vol. 4, No. 4, 1951, pp. 1-7. 
For a surrey of proposed deffnftfoas of "airspace" and "outer space" 
se~ Bogan, J. C.,"Legal Te~faology for the Upper Begfoas of the 
Ataospbere and for the Space Beyond the Atmosphere," A!erf.can Journal 
!! International Law, pp. 362-375 (Apr. 1957). Also Jacobfni, B. B., 
"Proble-s of Bfgh Altitude or Space Jurfsdfcttoa, 6 Western Political 
Science QuarterlY 681 (1953). 
142. Art. 1, 2, Convention on International Civil Aviation. That 
States have assumed sovereignty fa their flfghtspace long before the 
age of flight, see, Cooper, J. c., "The laxf• "Cujus Est Solum" in Inter-
national Air Law, publication No. 1, Institute !l International Air Law, 
McGill University. See also, Craig, D. B., "National Sovereignty at 
High Altitudes," 24 Journtl Ail L!! and Commerce, 384-397 (1957). 
143. Art. 17 through 21, Convention on International Civil Aviation. 
For an historic analysts of the legal status of transport aircraft, see 
Cooper, J. c.,~ teaal Status !lAircrtft. Prepared for the Air Law 
Committee of the International Law Association, Sept. 1959, section III. 
144. Convention for the Regulation of Aerial Navigation, Parts, 
1919, 3 Redmond, Treaties, Cogrentions, etc. (1923), p. 3772. Pan Aaerican 
Convention on Co.aerctal Aviation, Havana, 1928, 4 Treawtth, Treaties, 
Conventions, ~ (1938), pp. 4729-30 are the principal conventions. 
Confereace. What was Deeded iastead was reflectiYe and reflected 
thinking - pj[triasic criticism to rescue the conference from historical 
errors and the obsolescence brough by tf11e. Authority ts aot mafntafned 
fa aa age of skepticism and technology wbea these make the attributes of 
sovereigaty wastiag assets. 
The sources of the Chicago CoaYeatton are rooted tn the ~lements 
and aspects of the natfon•s indiYfsible afr power. Wfthia the foregotng 
was included consideration of factors iavolving national economic policy 
which were operative on the negotf.atfons at Chicago. The final element 
of air power, the control of flight space, invites attention. The 
145 
reference here is the exercise of territerfal sovereignty within the 
fraaework of the foregefag. "The growth of international law fs 
depeadent, not only on the develop~~ent of aviation (aviation technology) 
but also on the develop~~ant of natfonal policy and law pertaining to 
avfati on. •146 
Western Europe and Great Britain, mainly because of geographical 
requirements, became involved in the ideas and fnterests147 pertaining 
145. Territory embraced by sovereignty is three-dimensional. 
Acts of States, especially w:fthfn the past twenty years, have., expressly 
and tacitly affirmed this dimension to their legal and political con-
cepts of sovereignty. 
146. Hudson, ~. "Aviation and International Law," A!erican 
Journal !(International Law, vol. 24 at 229. (1930). 
147. For a consideration of the politico-geographical factors 
see Van Zandt, P. J., The Geography !L World Air Transport, The Brookings 
Institute, 1944; Earle, E. ~. "The Influence of Air Power upon History," 
Yale L!! ReView, Summer, 1946; Lindberg, c. A., ! BaveStated A Proble!k 
an address delivered to the Institute of Aeronautical Sciences, N. Y., 
Jan. 25, 1954. Hazeltine, The L!!l !l the llie University Loadon Press, 
1911. 
to aviation before the United States. However, in 1906, Mr. Baldwin, 
governor of Connecticut, and early exponent of air law in the United 
States, came to grips with the manifold problems of air regulation. Be 
said fa part: 
It is said that the air, like the htgh seas, is 
by natural right common to all. In the sense all can 
breathe it, but hardly as a proposition of jurisprudence 
wfth respect to its use for the support of a vehicle of 
transportation contending against the force of gravity; 
and the force never tires or slumbers. Every moment 
(one) is being carried abowe the earth the structure that 
holds him there is to so~ extent endangering the safety 
of all wbo are beneath ft. Can it be said to be the 
natural right of any .an thus to put fn peril the lives 
and property of so many other ~n? But if not a natural 
right, may it not be acquired from the state? 
Every nation must have the right to regulate the use 
of the air above its territory in such a manner as best 
to promote the public interest. Its power extends to 
everything which .an fn the ordinary course of things 
can reach or appropriate on, or below, or above its sotl. 
It is, in a sense, the ultt .. te owner of the soil and 
all upon it. It can tax it to any extent within the 
bounds of reason. It can reclaim any part of it for its 
own use on paying the owner just compensation, though it 
be taken against his will. In respect to the airship it 
wfll be dealing with a new 11eans of making the air useful 
to its people. They (the people) will have an undoubted 
interest in having its utility promoted and its perils 
mtniatzed. If it were to be granted then that no individual 
could navigate the air at will, it would not follow that 
the state could not give that privilege to wbom ft pleases, 
under such conditions as would further the public interest. 
Every railroad fs built and operated under a fran-
chise fro• the state. lhy? Because Us construction and 
operation invades the tranquility of individual land-
owners, endangers the safety of persons and property, and 
may obstruct public tr&Yel by other means as at highway 
crossings. This franchise often grants the railroad com-
pany powers to enter on the lands of private individuals ••• 
The public interest is dee~d to justify this because other-
wise the best route for the railroad could not be known. 
In like manner it may justify the grant to the proprietors 
of an airship of the right to navigate the air under 
proper restrictions and for proper purposes. 
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Such a grant might take the shape of a bare license 
or a franchise. Would not a franchise so obtained be 
a justiffcatioa wfthtn the jurisdiction of sovereignty 
from wbtch it came, as against any adverse claim of 
private right? If to sail aa airship would otherwise be 
either a public or a private nuisance, would not the 
franchise render it lawful aad, therefore, no nuisance? 
This would leave the owaer of land under air in a 
position analogous to the owner of land under water. Be 
may have an estate in fee simple, but it will be subject 
to a right of regulation, as to the use of the air, fn 
the interest of the public, by public authority. 
Assuming then that the airship must be subject of 
governmeatal authorization aad ~gulation, what forms 
should they take and fro. what sources should they come? 
If the aviation activity is within the state (one of the 
several states) the source is the State, otherwise 
the co.merce ~lause of the Constftut~on has the powers 
to regulate.l48 
Mr. Baldwin continues with a recognttioa of the technical and ancillary 
problems as to ships' papers, carrying capacities, customs and the 
like. Finally be says that "to baraoaize rights takes not only adequate 
local legislation but taternatfonal agreement." Statute and treaty 
should provide that atrsbtps carry the flag of the nation. and be regis-
tered. 
It is obvious from Mr. Baldwin's statement that be considered 
the airspace above the territory of the several states to be sovereign. 
This was borne out by the subsequent decisions of state and Federal 
9 150 cases,l4 by 'pronouncements fn later domestic legislation, by state-
meats in all multilateral treaties, bilateral agreements, and executive 
orders. Mr. Baldwin lafd grounds for distinction between interests in 
private use and public use on the basis of public interest, a criterion 
148. Baldwin, s. E., "The Law of the Afr-shfp," American Journal 
of International Law, vol. 4 (1910), pp. 95-102. 
149. Portsmouth Harbor L!!! and Hotel Company v. United Stgtes, 
260 u.s. 327 (1922); United States v. Causby, 328 u.s. 256 (1946). 
150. Air Coa.erce Act, 1926, Sec. 6(a); 44 Stat. 568 (1926) 
-59-
used in subsequent legislation for regulatiag national and inter-
national use of the flightspace of the United States. 151 And he 
used in his rationale the aechanics of the private law maxim, cuJus 
est solum ~ ~ usque ~ coelu~ in a fashion so that it would not 
operate as against air navigation being a public right. As governor 
of Connecticut, lr. Baldwin, having failed in earlfer attempts to 
obtain federal legislation, urged the Connecticut state legislature, fn 
153 1911, to pass an air navigation bill. The Connecticut Act of 1911 
Civil Aeronautics Act, 1938, Sec. 1107 (t) (3); 59 Stat. 977 (1938). 
Federal Aviation Act 1958 embodies this feature the 1926 Act at Sec. 6(a). 
151. The Act of 1938 set forth a statement of policy whtch re-
quires the Cfvfl Aeronaut:tcs Board to regulate air transportation fn 
the "public interest." In each fact situation presented the Board 
weighs three primary factors in determining the public fnterest: 
(1) the benefit to the public from the new services; (2) the financial 
and economic interest of the air carriers involved; and (3) the de-
sirability of competition. The Board is the sole arbiter of the para-
mount public interest fn domestic cases (United !!t Lines v. Civil 
Aeronautics Board, 155 Fed. 2nd 169). In international cases the Board 
is the sole arbiter as the President's advisor (Pan A!erfcan AirwaYs, 
Inc. v. Civt1 Aeronautics Board, 121 Fed. 2nd 810). 
152. Offered resolution that Congress regulate air navigation, 
at American Bar Association, 1911. Bogert, G. G.,"Problems fn 
Aviation Law," 6 Cornell L!! QuarterlY 271 at 288. See same citation 
for an account of the early struggles and problems of the aircraft 
industries, •nfcipalftfes, and other interests to bring about eaactment 
of legislation. See also, The EarlY Bfstory !! Air Transportation, 
(Lecture delivered by Edward P. Warner), Norwich University, Northfield, 
Vt. (1937). 
153. Gen. St. (1918), Ch. 176, sees: 3107-3117. This Act defined 
fundamental terms, required registration, lfcensfng and marking for 
flight within Connecticut, made the Secretary of State the regulating 
officer, allowed a non-resident aviat•r who has registered fn his own 
state to fly not exceeding 10 days, etc. In 1913, Massachusetts enacted 
an aviation law (L. 1913 Ch. 663) providing, among other things, 
licensing and registration by the state highway co•fssfon. It fixed 
"rules of the air", established heights for flight and forbidden zones. 
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became the first state statute regulatfng aviation adopted tn the UnUed 
States.l54 
The situation that confronted the Federal Government in fts 
atte.pts to provide a sound basis for civil air navigation involved 
the following factors: (1) the various conflicting theories as to 
the congressional power to enact regulatory afr navfgatfoa legislation, 
(2) the action of some states ia provtdfag and of others fn omfttiag to 
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154. By 1925, nineteen States and HawaH had followed Connecticut's 
example and enacted air navfgatioa laws. Ten of these laws were the 
uniform aeronautics act approved by the Conference of co .. issfoners on 
Uniform States Laws. These laws coatafaed no regulatory provisions, 
but were restricted to 4eclaratioas relating to sovereignty and ownership 
of afrspace, lawfulness of flfght and other non-regulatory material. 
Nine States provided regulatory materfal after the fashion of Connecticut 
and Massachusetts. 
Pertinent parts of the Act, Unifom State Law, include; 
Article 2 
Sovereignty fa Space -
Sovereignty fn the space above the lands and waters of this State 
1s declared to rest fa the State, P.Xcept where granted to and assumed 
by the United States pursuant to a constitational grant from the 
people of thfs State. 
Article 3 
Ownership of Space -
The ownership of the space above the lands and water of this State 
is declared to be vested fn the several owners of the surface beneath, 
subject to the right of flight described fn artfcle 4. 
Article 4 
Lawfulness of Flight -
••••• flight fs lawful unless at such a low altitude as to 
interfere with the then existing use to which the land and water is 
put by the owner, or dangerous to •••• persons and property. 
Landing of aircraft ••••• without consent is unlawful, except in case 
of forced laadfngs. 
The Act, supra, from Legfslathe Hfstop .!! .lli Af r Coa.erce !g! !! 
1926, corrected to Aug. 1, 1928, Government Printing Office. 
It is interesting to note that article 4 allows "innocent passage" 
or transit through the airspace of the 10 States subscribing to the 
Uniform State Law. There fs no landing right save fa emergency. One 
State, Idaho, would not allow freedom of transit through its airspace to 
any other State of the Union. 
provide regulatory legislation for air navigation fn the air space 
above thefr lands and waters, (3) the laws of many States dealing wfth 
ownership of air space ••• (4) the doctrines of sovereignty tn the 
air space as set forth by some State laws and the International Air 
Navigation Convention, and (5) the dhcrfmfnatory effect of the con-
vention upon the foreign air commerce of the United States and other non-
contracting nati.ons. To Dleet the above situation Congress enacted the 
Afr Commerce Act of 1926.155 Up to this time the United States had taken 
155. For some years Congress had debated the passage of legislation 
to regulate interstate and foreign air commerce and at the same time 
to attract capital into the aviation business - all thh would be assfsted 
if a sound legal basts were provided. See Wtllebrandt, IL w., "Federal 
Control of Mr CoBBerce, Journal A1t Lg §; Co•rce, July 1950. 
Navigable Air Space. The Act of 1926 provides that afr space above the 
minimum safe altitude of flight prescribed by the s~cretary of Commerce 
in the air traffic rules shall constitute navigable air space and shall 
be subject to a public right of freedom fn interstate and foreign 
air navigation in conformity with the requirements of the act. This 
provision does not attempt to settle to what extent the maxim, cutus ~ 
solum ~ est usque !S coelum {"Be who owns the land owns the heavens 
above and to the center of the earth.") h valid. The provfsion merely 
asserts a rfght of freedom of navigation superior to the rfght of the 
owner of the subadjacent land to use the air space for conflfctfng 
purposes. This is analogous to the public right of freedom of navigation 
over navigable waters of the United ~tates regardless of the ownership 
of the submerged soil or shore. 
The primary source of power to impose such an easement f.s the 
commerce clause (U. s. Const. Art. I, Sec. 8). 
Whether the highway is provided by nature, as f.n the case of water 
and air space, or by man, as in the case of roads, the power of 
Congress Is the same. Consequently, the States may assert their rights 
against the individual in the interest of navigation and the Congress, 
since the States have delegated to it the power to regulate commerce, 
may impose its superior right on either State or individual tn the 
interests of navigation. 
Abstract from an article of Frederic P. Lee on Afr Commerce Act, 
1926, Civil Aeronautics,! Leafslatiye History JL ~!it Commerce AQ1 
9! 1926, section II (g), corr. to 1 Aug. 1928, u. s. Government 
Printing Office. 
ao final national position as to the status of the flight space above 
the several states. 
Although the American delegation took a leadf.ag part fn the 
Aeroaautical co .. tssfon of the Peace Conference fn 1919, 156 and signed 
156. Report !l the Y,. §,. Delegates 12. the Aeronautical Co•issbn 
!l the Peace Coaference, M/S, Depart~nt of State, National Archives, 
Washfagton, D. c. 
The American Delegation through Adairal Knapp's motion brought the 
Co•hsfon to adopt fts first prtacfple, the acceptancP. of the rule that 
each state fs sovereign fn the airspace above fts terrftory: 
"• •• full and absolute sovereignty of each state over the 
air above fts territory and territorial waters, carryfng wfth it the 
rfght to exclusion of foreign aftcraft. (2) ••• of the right of 
each state to impose fts jurfsdfctfoa over the afr above fts terri-
tory •••• " 
The second principle provided that subject to the principle of 
sovereignty, recognition of the desirability of the greatest freedom 
of faternatfonal air navfgatfon fa so far as thfs freedom is consistent 
with the security of the state, wfth the enforcement of reasonable 
regulations relative to the admission of aircraft of the contracting 
states and wfth the domestic legislation of the state, 
On motion of the second Aaerfcaa delegate, Gen. Patrfck, 
ft was decided that thfs principle would apply only to contracting 
states and not to all foreign states. This was clarified fn a thfrd 
prfncfple adopted by the Commfssfoa: 
"Wfth regard to domestic regulations relative to the admtssfon 
and treatment of the afrcraft of the coatractfng states, recognition 
of the prfncfple of the absence of all dfscrfmfaatfon on the ground 
of aatfonalfty." 
The Unfted States insisted upon the prfaciple of sovereignty 
fn afr space to such an extent that ft refused to support the Brftfsh 
position - that international afr lines out to have the privilege of 
flyfng over national foreign territory without stopping or landing -
which precluded a good possfbflfty of the "Five Freedoms" being written 
fnto Parts, 1919, The French posftfon excluded a deffnfte statement 
as to national sovereignty. 
-o3-
157 the convention, ft was never ratfffed by the United States. The 
Convent~on provides for complete and exclusive sovereignty over the 
158 
airspace of states. The Air Commerce Act re•tated tbfs pofnt in 
the Parts Convention; e.g., the United States bad, to the exclusion 
of all foreign nations, complete sovereignty of the afrspace above fts 
national territorY. The entry of foreign aircraft was authorized only 
on certain restricted and reciprocal bases. The act negated any 
general right of transit or of co.merce for such foretgn aircraft, 
frrespectfve of the consent of the United States. 
The declaration of the sovereignty of the Unfted 
States as against foreign nations fn the afr space 
above the United States fs based upon a sfmflar 
declaration found {ftcJ the International Air Navf-
gatfon Convention. 
It is safe to say that the United States co .. itted itself to the baste 
157. "It is interesting to aote that the delegates of the 
United States took so positive a position on the subject (sovereignty 
in airspace), when the Untted States bad practically taken no part 
in 4fficial discussions prior to World War I as to the extent of the 
right of a state to control the use of its air space by foreign states." 
Cooper, J. C.,"United States Partfcfpatfon fn Drafting the Parts Con-
vention, 1919,"18 Journal Air L!! §Co~~erce at 268 (1951). 
158. The President of the United States never sent the convention 
to the Senate for ratiftcatfon. It is noted that ratification of the 
convention would have created legislative powers fn another body than 
the Congress. 
159. In this connection the Houae co .. tttee report safd fn 
part, " •••• the legal features of the bill (Atr Co.aerce Act) 
have tbetr foundation tn existing principles of law. Tbe declaration 
of the sovereignty of the Dntted States fs based upon a similar 
declaration found in the International Air Navfgatfon Convention." 
A Legislative History of the Air Co.aerce Act of 1926, Corr. to 1 Aug. 
1928, o. s. Government Printing Offfce. 
_..,.._ 
prfncfple160 of the Parts Convention of 1919 even though it had not 
become a foraal party to that Convention. With the enactment of the 
Afr Commerce Act of 1926, the United States contributed to the uni-
fication of international air law generally and particularly tn the 
western hemisphere where shortly the Havana Convention of 1928 was to 
come into being, and the International co .. fssion on Air Navigatton 
meeting of 1929. This federal legislation set the national position 
as to the status of the airspace above the United States, and gave the 
authority to act fn international afr .. tters. 
It will be noted that the basic referent, polftfcal and legal, 
fs that each state bas "complete and exclusive sovereignty" over the 
161 
airspace above its territory. The presumption ta that States held 
160. Simply a restatemeat of existing internat~onal law; i.e., 
Art. 1, Parts Convention_ But see, Cooper, J. c., "The Maxim 'Cujus 
Est Solua• fn International Afr Law," Publication 1, Institute~ 
Interaatlonal Air Law, McGill University. Also 15 Journal Air &!! 
~ co..,rce 27. 
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161. "Complete and exclusive sovereignty" restated fn the following 
conventions and domestic statutes: 
Parf.s Convention, 1919, Art. 1. 
Iberto-Aaericaa Conventioa, 1926, Art. 1. 
Havana Conveatfon, 1928, Art. 1. 
Afr Commerce Act, 1926, Sec. 6(a). 
Civfl Aeronautics Act, 1928, Sec. 1107(1)(3). 
Chicago Convention, 1944, Art. 1. 
Federal Aviation Agency <Aug. 12, 1958) retains jurtsdfctton 
other than for "aeronautical and space activities," which 
are vested fn the National Aeronautics and Space Agency 
(July 29, 1958). 
territorial rights in airspace above their land surface prior to any 
express statement made to that effect fa treaties, other fnternatfonal 
agreements, or unilateral pronounce~nts. Professor Cooper rafsed 
the quest f on: 
How long in fact had states exercised sovereign 
rights fa space? The aaswer is that such rights had 
been claimed and exercised as far back fnto history as 
proof may exist of the creation and protection by 
state l&! of exclusive private property rtghts in such 
space. 
Protection and regulation of eXclushe pubHc or 
fndfvfdual rights fn areas used by the citfzeas of a 
state are functfoas of that state in the exercf.se of 
fts territorial soveretgaty. Such rights can continue 
to exist only by direct or f.plfed act or consent of 
the State.l63 The rule was well stated ••• "The State 
cannot give the landowner a right of property or of 
use over the airspace above his landl if that airspace 
is not submitted to fts sovereignty. 64 Consequently, 
by giving such a right to the landowner the State 
says that l&sconsiders itself a sovereign over the 
airspace." 
Cooper continues: 
A careful examination of the rules of property 
found in Roman law and of those later rules wbfch 
are evfdenced by the Latin, though non-Roman, 
On November 13, 1914, President Wilson put into effect certain rules 
regarding neutrality: 
"Aircraft of belligerent powers ••• forbidden to arfse 
or descend within the jurisdiction of the United States 
at the Canal Zone, or to pass through the air spaces 
above the lands and waters witbi.n safd jurhdfctf on." 
162. Cooper, J. c.,"The Maxia 'Cujus Est Solum' in International 
Air Law," !2• cit. at 2. 
163. See Hazeltine, 22• ~ 
164. See Van Zandt, 22• eft. 
165. Compare Baldwin, ~- _!,it~-• wf th Kuhn, 22· ctt. 
maxim Cuius est solum .sU!! .dl, usQ!!e .!!!!! coelum 
will demonstrate that at least sfnce Roman times 
states have continuously recognized, regulated 
and protected rights fa space held by the owner 
or occupant of lands on the surface below. 
These rules of property are rules of prfvttte law, 
but for the reason indicated ••• the existence of 
such private rights constitutes the ~ajor and, 
in fact, the conclusive proof that states have 
always claimed and exercised sovereignty in space 
above their surface territory to the extent 
needed to make valid ttg6publfc and private rights in space ••• " 
When tbe early English settlers aoved to North America they brought 
with them the common law, including the legal principle that owner-
ship of land includes rights in adjoining space, inherited by the 
British from Roman law. Decisions of the courts of the several 
states afftrm tile basic rights of the surface owner in space. A 
federal case of especial fmportaace is the United States v. Causbx.167 
The court here in construing the Afr Co.merce Act of 1926 and the Civil 
Aeronautics Act of 1938, divfded the airspace of the United States 
into two zones. In the lower zone private property in airspace fs 
protected. In the upper zone (navigable airspace) the rights of the 
Federal government appear to have been considered so paramount that 
Congress was able to place the navigable airspace "wftbfn the public 
domain." The horizontal demarcation the court defined as "the afr-
space above the minimum ~afe altitudes of flight prescribed by the 
6ivfl Aeronautics Authority." The court held further that the two 
Acts gave United States citizens "a public right of freedom of transit 
in air commerce through the navigable airspace of the United States"; 
166. Since juridical proof is part theory and part experience the 
proof of the claim of sovereignty is sustained. 
167. 328 u. s. 256. (1946. 
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that "such navigable airspace shall be subject to a public right 
of freedom of fnterstate and foreign afr navigation." An earHer 
168 
case, four years before the passage of the Air Commerce Act, 
held that the United States was gutlty of taking property of the 
complainant by firing cannon tn a way that the projectiles passed 
through the airspace over the co.plataant's land. 
Subsequent to the Afr Comaerce Act 1926 legislation per-
tatnfag to the exercise of soveretgaty fn the afrspace of the 
United States was the Cfv!l Aeroaautfcs Act of 1938, amending the 
Af.r Co.-erce Act of 1926. The latter Act provided " ••• Unfted 
States has, to the exclusioa of all forefgn nations, complete sov-
ereignty of the air space ••• " The former Act provides, "The 
168. Portsmouth Harbor~!!£ Hotel Company v. Uafted States 
327. Cited In the Causby case. 
See United States v. State 2! California (332 u. s. 19) for cftatfon of 
Causby case to sustafa the need for F~dera~ government having a 
permanent posftfon as agafnst state sovereignty when national rights 
are favolved. For material tn this direction see Cooper, J. c., 
15 Jouraal Ail!!! !Co~~erse, 27, "State Sovereignty v. Federal 
Sovereignty of Navigable Airspace. 
Other materials coi88Dtfng upon Federal regulation of air transportation 
from Journal 2! Atr Law §CG!!ftrce as follows: 
vol. 12 (1941) pp. 25 ~ .u,g,., o. Ryan, 
"Federal aad State JurfsdfcUon Over CfvU Avhtfon" 
vol. 12 (1941 pp. 105 A1 ~., J. H. Hamstra, 
"Two Decades - Federal Aero-Regulation fn Perspective" 
vol. 15 (1948) pp. 127 et seq., G. W. Starr, 
"Position of the State fn Economic Control and Regulatfoa 
of Afr Commerce." 
vol. 14 (1947) pp. 445 A1 ~. E. T. Nunneley, Jr., 
"Federal Avfatfon Legislation. 
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United States ••• possess(es) ••• complete and exclusive national 
sovereignty tn the air space above ••• " The Act sets forth a state-
ment of policy whfch requires the Civil Aeronautics Board to regulate 
afr transportation in the public fnterest, 169 giving consideration to 
certain objectives, including: (1) that Unfted States aviation would 
continue to be progressive fn the development and adoption of the new-
est types of equipment and the best operating procedures, (2) that 
adequate incentives would compel efficiency fn operation, (3) that the 
full economic potentialities of air transport would be realized by a 
constant widening of the market through reduction fn costs and rates, 
(4) that healthy ffnancfal condftfons would assure the inflow of adequate 
capital, and (5) that the Unfted States airlines would carry a volume 
of world traffic commensurate wfth the importance of the United States 
as a market for afr transport servfces. 170 The Cfvfl Aeronautics Board 
has the power, under the Act of 1938, subject to the approval of the 
President, to fssue permits to foreign afr carriers to engage fn 
"foreign afr transportation" if ft finds, pursuant to statutory criteria, 
that such servfce "will be fn the public interest" and that the carrier 
fs "fft, wfllfng, and able properly to perform" the proposed service. 
In its action the Board must give ~ffect to the rule fn Section 6(c) 
of the Air Commerce Act as amended,l71 the last sentence of which bars 
cabotage. 
169. Baldwin, s. E., 22• si!•• pp. 95-97. 
170. See "International Air Transport Policy," Bouse Doc. Bi· 142, 
79th Cong. 1st sess. Government Printing Office, 1945. 
171. "ff a foreign natfon grants a similar prfvflege fn respect 
of aircraft of the United States ••• the Cfvfl Aeronautics Authority 
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The Board is required to exercfse its powers and dutfes 
"consfstentJy with any obligation assumed by the Unfted States fn 
any treaty, coDYentfon or agreement that may be in force betWeP.n the 
United States and any foreign country , , ,"172 This provisfon would 
allow the Board to issue permits broader tn scope than those specffted 
in the Air Commerce Act and the Cfvfl Aeronautics Act, if they were 
1~ issued pursuant to the provfsfons aforementioned, The law of the 
land, by federal statute, asserts that the United States has complete 
control of the airspace over fts territory, has exclusive right to fly 
in that airspace, and may exclude or admit forefgn atrcraft on such 
terms as it sees fft, Thts has been the practice of all other states, 
The use of the airspace by foreign craft has been authortzed tn multf-
lU lateral conventions and bilateral agreements, The methodology of 
these devices ts considered subsequentfally, A sfmflar posftfon to 
that taken in the Unfted States Federal statute was taken by treaty 
1~ 
tn the Pan American Convention on Commercial Avtatfon, signed at 
may authorize aircraft reg~stered under the law of the forefgn nations 
and not a part of , , , to be navigated in the Unfted States, No foreign 
aircraft whall engage in afr commerce otherwfse than between any state, 
territory, or possession of the United States ••• and a foreign 
country," 
172, Section 1102, Cfvil Aeronautics Act of 1938, 
1~. See "Treaties or Executive Agreements" (Part II) of "Some 
Aspects of Public International Air Law," A. C, Wiprud, 13 George !!!h-
ington Law &evfew. 264-~ (1945), Also "Legal Status F.xecutfve Agree-
ment fn afr Transport, J, 0, Lfssftzyn, 18 Journal !![ &!! ~ Commerce 12, 
174, An arrangement between an air carrier of one State and the 
government of a second State fs not involved here since the carrier 
cannot bind the state of whfch he is domfctled and licensed, 
1~. 4 Trenwfth, Treaties, Conventions, ~other International 
Instruments, pp, 4729-30, 
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Havana in 1928, and later ratified by the United States. Artfcle I of 
Havana recogni~es that each state "has complete and exclusive sovereignty 
over the air space ••• " Article IV provides that "each contracting 
state undertakes in time of peace to accord freedom of innocent passage 
above its territory to the private aircraft of the other contracting 
states, provfded that the conditions laid down in the present convention 
are observed." The conventfon has no other provisions fndfcatfng 
definitely whether regularly scheduled airlines of any contracting 
state over the territory of another contracting state would be subject 
to the latter's prtor consent nor does the convention make any specific 
reference to the right of transit. The United States construed the 
innocent passage of Article IV to apply only to private, non-commercial 
aircraft of contracting states. 176 Artfcles I and IV, and other 
176. "• •• innocent passage in the Havana Convention as well 
as in the Paris Convention was recognf~ed as nothfng but a 'prtvflege', 
not a conceded national rfght." E. Warner, "I.C.A.N. and the Pan 
American Convention: 3 Air L!! Revfew 221 {1932). 
"The United States concluded by the terms of the article {IV) each 
state undertook ••• to accord freed .. of innocent passage above its 
territory, subject to conditions laid down in the convention, rendering 
ft unnecessary for any state party to the convention and coaplyfng with 
fts conditions to obtain special pe~ission for the flight of aircraft 
over the territory of other states parties to the convention. It 
communicated this interpretation to the other contracting partfes, 
expressing a desfre to reach an agree~nt concerning procedure. 
The United States has not contended that its interpretation applied 
to a scheduled air transport service.• 2 Hackworth, Digest !lInter-
national L!! {1942), p. 366. 
See "The Right of Innocent Passage in International Civil Air Navigation 
Agreements,•s. Latchford, vol. 9, ~· 2{ State Bulletin 24 {July 2, 1944). 
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principles adopted in the Havana Convention were similar to those of 
the Parts Convention of 1919. However, Havana set up no continuing 
body charged with responsibilities for promulgation of rules and regu-
lations pertatnfng to air traffic standards and procedures. 177 As far 
as making effective provision for the operation of regularly scheduled 
commercial air service, Havana dfd no more than the Parts Convention 
of 1919 as amended fn 1929. 178 The Parts Convention, as adopted fn 
1919, dfd not specifically provide that the transit of regularly 
scheduled airlfnes of any contracting state through the afrspace of 
any other contracting states would be ~ubject to the prior consent of 
the latter. However, Artf.cle 2 which provided innocent passage for 
cont~acting states was construed to apply only to the occasional or 
speetal flights of cfvfl aircraft. The same construction was given to 
Article 15, paragraph 1, which provided that "EverY afrcraft of a con-
tracting State has the right to cross the afr space of another State 
without landing." Paragraph 3 of article 15 as adopted fn 1919 prOvided 
178. Compare text of article XXI, Havana, which allows con-
tracting states to take on and discharge passengers provfded the afr-
line so doing complies wfth the legal coadftfons of the country flown 
over, with Parts, 1919, artfcle 15, where international air service 
fs subject to coasent of the natioas flowa over. While under artfcle 
XXI of Havana no such consent would seem necessary, ln practice the 
result has been that airlines obtained such consent before the start 
of operations. 
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"The establishment of international airways shall be subject to the 
consent of the States flown over." This ambiguous clause when originally 
drafted was thought, by the British and American delegates, to be simply 
a restatement of the fdea that states flown over could lay out the 
airway, and that having been done, the co.aercfal airlines of contracting 
states could use these airways. However, delegates of other states 
at the Convention Interpreted thfs reference to international airways 
as giving them the right to requ{re prior consent to the establishment 
and operation of regularly scheduled atrlfnes into, or through their 
territory. The ambtgufty was resolved at the 1929 meetf.ng of Inter-
national CoiiiD:Issfon on Air Navigation by amendhg paragraph 3 of Article 
15 to read: 
Every contracting State .ay make conditional on 
Its prfor authorization the establishment of 
International airways and the creation and 
operation of regular International afr navigation 
lfnes, with or without laadfag, on its territory, 
Thh amendment was voted for by 27 states present, The 4 remaining 
states Including Great Britain and the United States voted fn favor 
of freedom of Innocent passage for fnternitfonal afr commerce. The 
position of the delegates of the United States and Grea~ Br,tafn, both 
tn 1919 and fn 1929, were that wide aad unhindered prfvfleges of 
179 flight should exist among the nations. The 1929 session of the 
International Commission on Afr Navigation was attended by nations whfch 
179. Vol. lo, I.C.A.N., Extraordinary Session, 1929, Minutes, 
June lOth - 15th of the loth session; 
See also "Some Hhtortc Phases of BrHtsh International CfvH Aviation 
Policy," Cooper, J. c., Internatlonal.jffairs, April, 1947. (An 
address delive~ed at Chatham House, London.) 
For an examination of the positions of Germany, France and U.S.S.R., see 
Gardner, E. R., 20 Journal Afr L!! §Commerce, 14-57 (19531. 
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ratified the Paris Convention of 1919, together with specially 
invited states, as the United States, which had not ratified the 
Convention. The result of the 1929 meeting was greater restriction 
of privileges of the contracting states to fly into the airspace of 
other such states. One effect of the meeting was to make the Con-
vention politically more acceptable to former neutral and enem, nations. 
Between 1929 and 1939 twelve additional states ratified the Convention. 
At the outbreak of World War II there 1 were in effective 
operation two multilateral treaties, the Paris Convention of 1919 as 
amended and the Havana Convention of 1928. These treaties were 
deficient in that neither of the• made effective provision for the 
operation of regularly scheduled airlines. International commercial 
aviation was possible only by the existence of a large number of bi-
lateral agreemen,s. Accordingly, the United States secured transit 
180 
and commercial rights through bilateral agreements, which embodied 
111 
certain basic principles of the Paris Convention. The policy of 
bilateralisa was announced in 1943 in a joint statement by the 
110. For listing and comaent upon the various types of bi-
lateral arrangements involving the United States, see,"Some Aspects 
of Public International Air Law,• Wiprud, A. c., 13 George Washington 
L!! fieyiew 255-61 (1945); also, "Legal Rules for International Aviation," 
Rhyne, c. H., 31 Virginia Law ReView, 281-86 (1945). 
181. "The bilateral air navigation agreements entered into by the 
United States after the conclusion of the 1929 one with Canada and the 
1931 one with Italy were an improvement orer the Paris Convention in 
that these agreements left no doubt that air transport enterprise of 
either country could not operate a regular service into or through the 
other country without the prior consent of the latter." 
Stephen Latchford, !2• cit., at 19. 
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Department of State and the Civil Aeronautics Board. 182 However, in 1944, 
the precise proble• before the Uaited States government, in the words 
of the Chief of the United States delegation at Chicago, Adolf Berle, 
"w.s whether to attempt a policy briDging common law and comman peace 
in the air - as had been done on the sea - or to let matters take 
their own course."183 At the Chicago Convention the United States 
took and maintained the position that rights of transit and commerce 
should be made available to all nations, permitting them equal 
opportunity in an open sky under conditions of reasonable competition; 
"that all nations should join in a world organization designed both to 
prevent excessive competition and exploitation, and to maintain technical 
facilities and standards. 184 Article 5 of the United States 
182. lemorandu~ issued by the Civil Aeronautics Board, 
2 Dec. 1943. 
183. As Chief of State of the host government, President 
Roosevelt's message at the opening of the Chicago Conference said, 
in part, "The rebuilding of peace means reopening the lines of 
communication and peaceful relationship. Air transport will be the 
first available means by which we can start to • • • put the world 
once more on a peacetime basis. "Increasingly, the airplanes will 
be in existence. Every country has its airports and trained pilots; 
and practically every country knows how to organize air lines. "You 
are fortunate in having before you one of the great lessons of 
history. Some centuries ago, an attempt was made to build great 
empires based on domination of great sea areas • • • I hope you will 
not dally with the thought of creating great blocs of closed air • • • 
Rather with full recognition of the sovereignty and juridical 
equality of all nations, let us work togethet so that the air may be 
used by humanity, to serre humanity." Document 32, pp. 42-3, 
Proceedings, International Civil Aviation Conference, Department of 
State pub. #2820. 
184. Adolf A. Berle, Jr., "Blueprint for World Civil Aviation," 
Department of State Pub. 2348, Conf. Series 70, p. 1. 
Competition does not mean taking away from someone that which he has -
though it may mean that one will get more of an increase than another. 
id. at 7. 
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185 proposal gave rights to "scheduled airline services" to make transit 
through, and technical stops on, the territory of other contracting 
states. Article 8 of the same proposal included the provision: "the 
taking on and discharging of passeagers, cargo and mail by a scheduled 
airline service of any Contracting State in the territory of one or 
more other Contracting States shall be dependent upon the consent of 
such other State or States ••• •186 The function of the Civil 
185. Document #16, United States Proposal of a Convention on 
Air Navigation, J2._g!t., pp. 554-566. 
Article 5 at p. 556, reads: "Each Contracting State grants the 
right to fly acroes its territory without landing, and the right 
to make technical stops in its territory, to the aircraft of the 
other Contracting States engaged in scheduled airline services; 
provided, however, that any state may withhold permission to fly 
across its territory to an air transport enterprise of another state, 
or may revoke permission already granted in any case where sub-
stantial ownership or control is vested in nationals of a state not 
a party to this Convention. The rights granted in paragraph (a) 
of this article shall be in addition to and not dependent upon any 
authorization granted by a Contracting State to aircraft of another 
Contracting State for the operation of scheduled airline services 
as provided for in article 8 of this Convention." 
186. jg. at 557. Article 8. "(a) Except as may otherwise 
be permitted by the Contracting States directly concerned, the taking 
on and discharging of passengers, cargo and mail by a scheduled air-
line service of any contracting State in the territory of one or 
more other contracting State or States and shall be governed by 
the States concerned. Certified copies of all special agreements on 
scheduled airline service shall be filed with the Executive Councel 
created by Article 24. " (b) Special agreements relating to scheduled 
airline services shall be subject to all the applicable provisions 
of the present Convention. "(c) No contracting State shall agree with 
any foreign nation or an air transport enterprise of any foreign nation 
to grant exclusive rights of air co-.erce to such foreign nation or 
air transport enterprise, and no contracting State shall obtain such 
rights from any foreign nation or deny to the other contracting States 
full opportunity to seek rights of air commerce for their aircraft." 
-76-
Aeronautics Board was considered abare. 187 
The negotiations and resulting agreements of the Chicago 
1~ Conference are well known. The Conference met an impasse on 
economic policy.l89 
After the Chicago Conference, the United States resumed a 
policy of bilateral agreements, the .ost important of which is 
that with Great Britain known as the Bermuda Agreement, wherein a 
compromise in methods of econoaic regulation were effected. 190 This 
187. Unestablished as yet are the precise jurisdictional lines 
of the NASA and the Federal Aviation Agency for control of flight 
instruments other than aircraft. 
1~. Originally, the United States took the view that all 
nations should agree on general exchange of transit privileges as 
a means of facilitating bilateral negotiations for air routes. 
This was written in the u. s. proposal - notes 58, 59, supra. 
When Canada offered the "4 Freedoms," it became evident that there 
was a chance to life aviation out of bilateralism altogether. The 
United Stat•s counter-offered with the 5th Freedo~ which completed 
the economic pattern. See note 62, infra. 
189. Generally, the United States and Great Britain reversed 
their traditional economic policies; the United States appeared as 
an advocate of free trade in the air, while Britain favored re-
striction and control in the air. Interestingly, u. s. present 
policy to "outer space" is that it should be "free" of regulation. 
190. "Air SerYice Agreement - United States and United 
Kingdom" (signed at Bermuda, 11 Feb. 1946). Department of State 
Publication 2565, Treaties and Other International Acts, series 1507. 
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has become a standard for bilateral agreements among the principal 
nations of the world. Cooper, in an address at Chatham House, London, 
observed: 
It is m, understanding • • • that the principles of 
the Bermuda Agreement have now been accepted by each 
Government as a general basis of international air policy, 
and that they will seek so far as practical to include 
these principles in agreements which they may make with 
other governments for the exchange of commercial air 
privileges. I hope that they will go further and that the 
general principles of the Bermuda Agreement may be made 
the basis of a new international convention. ~ personal 
judgment is that such a convention could well be drafted 
in which would be incorporated the principles of the 
Transit Agreement of Chicago as well as the Bermuda 
Agreement. In any such convention, the nations of the 
world must remember this: Every nation should have tbe 
right to develop its civil aviation as part of its air 
power normally required by its national needs, but no 
nation should be allowed so to operate and develop its 
civil air transport in such a manner that it becomes 
either an instrument of aggression or a possible means 
of .orld d4sagree~nt or •isunderstanding, or, perhaps, 
even war.l 1 
In May, 1954, President Eisenhower released a statement of the 
civil air policy of the United States.l92 It says in part: "The 
ultimate objective of the United States bas been and continues to 
be the achievement of a multilateral air transport agreement. In the 
absence of such an agreement, the negotiation of a bilateral system 
191. From an address, Phases !( Inte[!ational Aviation PolicY, 
London, 1947. For a review, fro• 1947-1954, of international air 
transportation, with emphasis on comparison of United States and 
British policies, see Goedhuis, D., •Air Sovereignty Concept and 
u. s. Influence on its Future Development," 22 Journal of Air Law 
and Commerce, 209-221 (1955). --------
192. ~ivil Air Policy" (A Report by the Air Coordinating 
Committee, by direction of the President), May 1954, Government 
Printing Office; ibid., May 1957. 
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of agreements has been vigorously pursued as providing a practical 
basis for the United States airline operations. 193 The rights re-
quired for the development of scheduled international air services 
of the United States airlines include the following: (a) to fly 
across the territory of a foreign country without landing; (b) to 
land for non-traffic purposes; (c) to set down traffic coming from 
United States territory in a foreign country; (d) to pick up in a 
foreign country traffic destined for the United States; (e) to carry 
traffic from a point of origin in one foreign country to a point of 
destination in another foreign country - the "five freedoms". The 
United States has regarded the exchange of all of the above enum-
erated rights as essential to the economic operation of in$ernational 
routes, the fullest development of air transport services and the 
interest of the traveling public. Therefore, all bilateral air trans-
port agreements negotiated by the United States since the latter 
part of 1944 have been based on the exchange of the "five freedoms." 
In the negotiation of its agreements for the exchange of 
international air rights, the United States will continue to adhere 
to the Bermuda principles as the most satisfactory basis for 
relating capacity to traffic. In determining routes to be included 
193. A multilateral arrangement provides uniformity in the 
general rules under which international air transport operations are 
conducted. The bilateral arrangement lacks this uniformity because 
of the inevitable bargaining over each provision which is thought to 
be of special interest to one or the other of the negotiators. 
Furthermore, there are moral and practical forces which work against 
denunciation of a multilateral, whereas, these forces are weaker or 
absent from the bilateral arrangement. 
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in bilateral air transport agreements the United States will continue 
its objective of establishing, insofar as possible, an equitable 
exchange of economic benefits. 
As to application and interpretation of agreements the report 
continues: 
Essentially, the network of bilateral air trans-
port agreements has now axpended to the point at which 
worldwide services are possible, and the conclusion of 
additioaal agreements will serve to augment and regular-
ize the system rather than to establish the basic require-
ments necessary to begin operations. Therefore, while 
new agreements may be concluded from time to time, it 
is expected that the most outstanding developments will 
consist in their application and interpretation in 
relation to operations under the agreement. 
In other words, the United States sought interpretation and application 
of its agreements in a manner which would measure with the over-all 
objectives of an effective international air transport syste~ 
This statement of United States air policy came nearly 15 
years after the Chicago Conference and it points up the failure of 
the Convention to provide freedom for operating regularly scheduled 
air services. When the 54 nations convened at Chicago in 1944 to 
reconsider the entire question of international civil aviation, which 
bad advanced from a regional problem to a world problem at the close 
of World War II, the result was to adVance no farther than the 
Conferences of Havana and Paris of years before. 
The affirmation in Article 1 of the Chicago Convention of 
the complete and exclusive sovereignty doctrine was not restricted 
by any principle of law to allow the scheduled airlines to operate 
commercially in foreign states. Issuing from such sovereignty, articles 
5 and 6 specifically exclude scheduled airlines from operating over 
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or into the territory of contracting State - except with special 
permission, and clearly there is no right or privilege for any foreign 
air vehicle to use foreign airspace. Thus it is that each nation can 
determine unilaterally in accordance with its own economic and security 
experience to what extent its airspace may be used as part of the 
world trade routes, or used for transit of other-state air vehicles of 
a non-commercial nature. 
History can be best read in terms of trade routes. The 
present extent of the freedom of trade routes on the high seas was 
brought about only after two centuries of economic and military con-
flict. The British understood the management and consequently the 
solutions to problems for maintaining sea power, the ability to act at 
sea. For 300 years the British dominated and enforced a common rule 
of conduct at sea for all nations. 
The ability to act in airspace, as in seaspace is a total 
capacity; a capacity applicable to any purpose such as commerce or 
defense. A passenger or cargo aircraft may carry persons and goods 
for the purpose of commerce. The very same aircraft mounted with 
machine guns, and radio and camera gathering all manner of intelligence, 
may carry troops and bombs for purposes of defense for national 
security. Whatever the character of this aircraft the ability to 
act in airspace is present. Airpower, the capacity to act in airspace 
is indivisible. 
The United States, the world's leading airpower, entered the 
jet age without the organization for coordinating the manifold interests 
inherent and necessary to sound policy making, and without the machinery 
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for implementing in a timely and effective manner those decisions. The 
United States has been in serious danger of losing the benefits of 
possession of a mature air power, not that the phenomonen of airpower 
was misunderstood, but that the government lacked the apparatus for 
its proper management and administration. Thirty years of experience 
culminating in the Federal Aviation Act of 1958 remedied this. 
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Part III 
ORGANIZATI<li FOR THE JET AIR AGE 
While. the federal government has continuously encouraged the 
growth of civil and military aviation, it had not provided, until 
the enactment of the Federal Aviation Act of 1958, 194 an overall 
supervisory governmental organi~ation which could "keep pace with 
the tremendous growth in private and commercial and military aviation."195 
Management of safety interests, economic interests and 
military interests pertaining in airspace have been frustrated by 
the lack of an "air age agency" or "jet age agency." The diffusion of 
the managerial responsibility among government agencies and the sub-
ordination within the hierarchy of government of the function of 
supervision of United States aviation could not help but lead to a 
tardiness and weakness of decision, and failure of necessary funding 
196 
support for needed improvement. 
194. Federal Aviation Act of 1958; P.L. 85-726; 72 Stat. 737. 
The 1958 Act repealed the 1926 Act as amended; the 1938 Act as amended; 
various reorgani~ation plans; and the Airways Moderni~ation Act of 
1957. 
195. s. Rept. 1811, 85th Cong., 2nd Sess. 4, 5 (1958). This 
report recites the growth of u. s. aircraft population from 29,000 
in 1936 to 90,000 in 1958 with a forecast growth by 1975 of 125,000. 
In 1958 there were 65 million landings and take-offs a year compared 
with 5 million in 1936. The forecast for 1975 is 115 million 
landings. As many as 175 aircraft have been simultaneously airborne over 
New York City during peak hours on busy days in 1956; 370 is forecast 
for 1975. 
196. s. Rept. 1811, p. 6. 
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For two decades governmental direction of aviation in the 
United States bad come primarily fro• two sources. Tbe original 
single body set up by the Civil Aeronautics Act of 1938197 was broken 
down the middle in 1940.198 On the one band the day-to-day operational 
functions of the Civil Aeronautics Administration such as maintenance 
of airways, inspection of aircraft for air-worthiness, and the like, 
were transferred to the Department of Commerce. On the other hand 
the formulating of economic regulations, rule-making and aircraft 
accident investigations remained in the Civil Aeronautics Board which 
continued as a separate and independent governmental entity. The 
split, coupled with the mushrooming of various advisory bodies which 
attempted to take into account the overlapping interests of military, 
commercial and private aviation, spread aviation responsibilities over 
several executive as well as independent authorities. These interests 
were accommodated in Air Coordinating Committee, commented upon earlier, 
and discussed below. 
As the jet age opened there grew a concern that such divisive 
tendencies delayed required reforms. Airway congestion coupled with 
near sonic speeds demonstrated a Deed for developing common controls for 
airlines, private aviation and military aviation. The problem of 
attaining a common system of control for civil and military aircraft 
was, in February 1956, placed in the hands of Mr. Edward P. Curtis 
197. Volume 49, United States Code 401 ~ ~· 
-~-
198. By the institution on June 30, 1940, of Reorganization Plans III 
and IV of 1940; see Sec. 7, 54 Stat. 1233, and Sec. 7, 54 Stat. 1235 and 1236. 
as Special Assistant for Aviation Facilities Planning by the President. 
In May of 1957 the Curtis report was submitted to the President. 
The report recommended the establishment of an independent aviation 
agency to further the common control of military and civilian aircraft. 
To that, agency would also be added the Airways Modernization Board 
which was established by an enactment approved by the President on 
August 14, 1957.199 The target date for Congressional legislation 
on common control was at first set for 1960. It was then moved foreard 
to 1959. On May 20, 1958 America was informed of another in a 
series of serious mid-air collisions. A commercial carrier "Viscount" 
and a military jet fighter craft collided over Brunswick, Maryland. 
This was the third serious mid-air collision in less than two years. 
On June 13, 1958 the President subaitted a message to the Congress 
recommending the earliest possible creation of an independent Federal 
aviation agency. 200 This important and far-reaching legislation was 
enacted within three months. 
Congress has stated that the legislation has two major purposes. 
First, it creates an independent air agency free from the Executive 
Department's control and directly responsible to Congress. Second, 
it provides that a single unified agency has responsibility for both 
the promotion and development of air safety, including air safety regu-
199. Airways Modernization Act of 1957, 71 Stat. 349. 
200. H. Doc. 406, 85th Cong., 2nd Sess. 
201. s. Rep. 1811, 85th Cong., 2d sess., p. 10 (1958). 
201 
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lations, and for the regulation of all airspace for both civilian 
and military use.202 
To understand the significance of the organizational changes 
under this Act, it is necessary to highlight certain aspects of 
earlier air legislative organization. In 1926 Congress passed the 
Air Commerce Act. 203 It was to have an important bearing on the 
failure of adequate airspace allocation between the civil and military 
by providing that the President could reserve and set apart airspace 
for military use. 204 This division of military and civil authority 
was carried through the Civil Aeronautics Act of 1938. The Air Commerce 
Act has been repealed by the 1958 Act.205 and the President's power 
to reserve airspace for security purposes has been deleted from the 
206 
present law. 
The second problem arose out of the Civil Aeronautics Act 
of 1938. As originally enacted it provided for a unified, independent 
agency comprised of a five-member Civil Aeronautics Authority, an 
202. Federal Aviation Act, §103(c), 72 Stat. 740, 49 U.S.C.A. 
(Supp. 1958) §1303. 
203. 44 Stat. 568, 49 u.s.c. (1952) §171. 
204. Air Commerce Act of 1926, §4, 44 Stat. 570, 49 u.s.c. 
(1952) §174. 
205. Federal Aviation Act of 1958, §140l(a). 
206. Id., §1202, 72 Stat. 800, 49 u.s.c.A. (Supp. 1958) §1522. 
For comparison see the Civil Aeronautics Act of 1938, §1201, added 
64 Stat. 825 (1950), 49 u.s.c. (1952) §701. 
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207 
administrator, and a three-member Air Safety Board. The five-
member authority was the regulatory branch with the responsibility 
for economic and air safety regulations. The administrator was 
responsible for the establishment and operation of civil airways and 
the Air Safety Board had the duty of investigating aircraft accidents. 
Two years later, however, the agency was divided into separate rule 
making and operational bodies by Reorganization Plans 111208 and 
2~ IV of 1940. The Civil Aeronautics Board, which consisted of five 
members, with quasi-legislative and quasi-judicial functions assumed 
the regulatory functions of the Civil Aeronautics Authority and the 
investigative functions of the Air Safety Board, which was abolished. 
The remaining functions of the Civil Aeronautics Authority were trans-
ferred to the new Administrator of Civil Aeronautics, who was placed 
under the control of the Department of Commerce. Thus arose the 
division of responsibility between the independent regulatory and 
investigative agency and the civilian enforcement administration under 
Executive Department control. The divisian of authority between 
military and civilian control and the division of responsibility 
within the civilian authority created extensive confusion. To help solve 
one problem, that of airspace allocation, the President in 1946 
created an Air Co-ordinating Committee.210 The Committee could act 
207. 52 Stat. 980, 981, 1012 (1938), 49 u.s.c. (1952) §421. 
208. 5 Fed Reg. 2109, 54 Stat. 1233 (1940). 
209. 5 Fed. Reg. 2421, 54 Stat. 1235 (1940). 
210. Executive Order 9781, 11 Fed. Reg. 10645 {1946). Abolished 
10 October 1960 by E.o. 10883. 
-87-
only with unanimous consent and handled airspace allocation on a 
case by case basis. Needless to say, this only increased the existing 
211 
confusion and accomplished little toward developing an adequate 
regulatory system for already overcrowded airspace. Congress 
attempted to remove these proble.s in the 1958 act by investing a 
single individual, the Federal Aviation Administrator, with all safety 
regulation powers including the responsibility for allocation of 
all airspace. To avoid the possibility that the administrator might 
be divested of airspace control, as was the fate of the independent 
authority under the 1938 act, Congress has provided in the 1958 act 
that the administrator shall not be bound" ••• by the decisions or 
recommendations of, any committee, board, or other organization created 
by Executive Order."212 It is clear that Congress wishes to keep the 
new Federal Aviation Agency free from Executive Department control 
and to avoid the confusion and delay caused in the past by multiple 
interagency operations. 
The existing Civil Aeronautics Board is continued under the 
new Federal Aviation Act, but is now independent of the Executive 
Department because of the repeal of section 7 of Reorganization Plan 
213 Number IV of 1940. The Board has been stripped of most of its 
regulatory functions, but retains its investigative functions. 
211. The Senate Committee ~ported that it had been informed 
75 intra-agency groups were working on different phases of aviation 
safety planning. s. R~p. 1811, 85th Cong., 2d sess., p. 6 {1958). 
212. Federal Aviation Act of 1958, §30l{a), 72 Stat. 744, 49 
u.s.c.A. {Supp. 1958) §134l{a). 
213. Id., §140l{c). 
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Title Ill of the 1958 act establishes the new Federal Aviation 
Agency and sets forth the powers and duties of its administrator. It 
provides for a civilian administrator214 with aviation experience 
to be appointed by the President with the advice and consent of Congress. 
The deputy adminltrator may be either a civilian or a member of the 
215 
armed services. The act provides for military participation with 
the administrator in carrying out his functions relating to regulation 
and protection of air traffic, thereby recognizing the needs and 
special problems of the armed forces. Military personnel assigned to 
the FAA are absolved from all responsibility to their superiors and 
are directly responsible to the administrato~l6Also, in recognition 
of the special problems which arise during armed conflict, the act 
directs the administrator, with the assistance of the Department of 
Defense, to develop plans for the operation of the FAA in time of 
war. Congress has further increased the administrator's potential 
power by allowing the President to transfer to him rights, powers 
and duties of the Executive Department which relate to air navigation. 217 
An important provision of the new act is section 307, entitled 
"Airspace Control and Facilities." The powers prescribed in this 
section were vested in the Board under the 1938 act,218 but Congress 
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214. Id., §30l(b), 72 Stat. 744, 49 u.s.c.A. (Supp. 1958) §134l(b). 
215. "Nothing in this chapter or other law shall preclude appoint-
ment to the position of Deputy Administrator of an officer on active 
duty with the armed services ••• " Federal Aviation Act of 1958, §302(b), 
72 Stat. 744, 49 u.s.c.A. (Supp. 1958) §1342(b). 
216. Id., §302(a)(2), 72 Stat. 745, 49 u.s.c.A. (Supp. 1958) 
§1343(a)(l) and (2). 
217. Id., §304, 72 Stat. 749, 49 u.s.c.A. (Supp. 1958) §1345. 
218. Civil Aeronautics Act of 1938, §601, 52 Stat. 1007, 49 u.s.c. 
(1952) §551. 
after much debate and hesitation prOYided for unified control in the 
administrator. The vast increase in the number and speed of aircraft219 
necessitates a more efficient, better regulated air control system 
that has existed for the past two decades. A single administrator 
is now for the first time given the power to regul,te and assign all 
nWYigable airspace -- both military and civilian. 
One of the biggest disagreements in Congress concerned the 
question whether to divest the Board of its power to prescribe air 
traffic rules, 220 and invest this power in the administrator. Those 
against the change argued that the issuance of air traffic rules was a 
quasi-legislative function which should not be entrusted to a possibly 
arbitrary or capricious administrator. Those in favor of allowing the 
administrator to prescribe the air traffic rules pointed to the 
fact that most of the rule-making authority had been delegated by 
221 
the Board to the CAA under the 1938 act anyway, and the rules which 
were promulgated by the Board had been amplified by more detailed 
regulations issued by the CAA. The rule-making function was trans-
ferred to the administrator, but to allay the fears of those who 
doubted the propriety of investing such complete regulatory power in 
219. General Curtis reported that in the past 20 years air-
craft registrations jumped from 29,000 to 90,000 and that aircraft 
landings and take-offs increased from 5 million to 65 million per 
year. s. Rep. 1811, 85th Cong., 2d sess., p. 4 (1958). 
220. Id., §601(c), added 62 Stat. 1217 (1948), 49 u.s.c. (1952) 
§SSl(c). 
221. Federal Aviation Act of 1958, §307(d), 72 Stat. 749, 49 
u.s.c.A. (Supp. 1958) §1348(d). 
one individual, certain checks were placed on the administrator by 
subjecting his exercise of authority to the Administrative Procedure 
Act, 222 and allowing the Board to sit as an interested party at any 
rule-making hearing of the administrator. 223 
Even though the Federal Aviation Act is applicable to both 
military and civil aircraft, Congress has left the military an 
escape hatch by providing that the air traffic rules do not apply 
to them during periods of "military emergency or urgent military 
2U 
necessity." Not only is this language somewhat indefinite, but 
Congress bas left it to the military authorities to determine when 
such "emergencies" or "necessitiesM exist, and the administrator may 
be inhibited in his effort to provide an effective air traffic control 
system by arbitrary military determinations that situations exist which 
necessitate an exemption from the air traffic rules for certain 
military aircraft. Notwithstanding, the Administrator of the Agency 
will be a virtual czar of u.s. aviation, for military determinations 
may, or not, be accepted by the Administrator. 
Title IV, Air Carrier Economic Regulations, the most prolific 
source of regulations and decisional law under the Civil Aeronautics 
Act of 1938, has been re-enacted without substantial change, 225 and 
222. Id., §1001, 72 Stat. 788, 49 u.s.c.A. (Supp. 1958) §1481. 
223. Id., §307(f), 72 Stat. 749, 49 u.s.c.A. (Supp. 1958) §1348(f). 
224. "The present measure makes no substantive change whatsoever 
in the provisions governing air carrier economic regulations." s. Rep. 
1811, 85th Cong., 2d sess. p. 9 (1958). 
225. "The committee of conference wishes to make it clear that 
it endorses, as expressing the intention of the managers on the part 
remains within the jurisdiction of the Board. The short time in 
which the new act was drafted prohibited a complete change in existing 
law and Congress apparently felt that the area of economic regulations 
was least in need of immediate attention. Though the 1938 provisions 
were re-enacted without substantial change, the committee reports 
make it clear that courts need not consider the re-enactment as 
congressional approval of present administrative interpretations 
or practices, thereby leaving the door open for the courts to re-
interpret existing provisions made a part of the new act. 
The Federal lviation Act is a new phase in aviation legislative 
history. The responsibility for the promotion of air traffic control 
facilities, the promulgation of air traffic regulations and the regu-
lation of all airspace is placed in one individual, independent of 
Executive Department control and responsible only to Congress. The 
Civil Aeronautics Board has properly been stripped of its legislative 
function in the safety field and is left only with the quasi-judicial 
responsibility of enforcing the economic regulation provisions, in-
vestigating accidents and reviewing orders of the administrator 
modifying, suspending or revoking various certificates authorized 
under the new act. For the first time both military, the largest user 
of airspace, and civilian aircraft will be under the control of one 
of the Senate and the managers on the part of the House, the state-
ments in the House debate, and the house committee report to the 
effect that the.congrees does not intend that this re-enactment of 
the portions of the Civil Aeronautics Act of 1938 shall constitute 
legislative adoption of administrative interpretations and practices 
or of judicial decisions under this act." H. Rep. 2556, 85th Cong., 
2d sess., p. 90 (1958). 
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unified agency. 
That an adequate plan or policy bas been set for domestic 
aviation by the Federal Aviation Act is apparent. Particularly note-
worthy, as discussed above, is the organizational machinery for imple-
mentation of the plan. However, as indicated earlier, aviation is 
essentially international. There is no dicboto~ of domestic and 
international for airpower; commercial aviation and military aviation 
are but aspects of one entity -- the distinction is only in the 
character of the flight instrument or the purpose of its use. Safety 
factors are fundamentally the same for military and commercial aviation, 
domestic and international. 
Congress contemplated, in formulating the 1958 Act, the impli-
cations of the role of United States airpower in the present state 
of world affairs. The 1958 Act contains the seeds for extending the 
Administrator's authority to control all United States aviation wherever 
found in the world. The possibilities of such an extension of federal 
jurisdiction by the United States over the high seas and into foreign 
jurisdictions is without parallel in our history. The future would 
indicate that effective control of United States airpower will re-
side with one man and within one governmental agency. 
The opening for the Administrator to extend his authority beyond 
United States territory is through military aviation which opeiates 
extensively on the high seas, and in foreign jurisdictions. Accordingly, 
a closer examination of the rights and duties of the Administrator with 
reference to military aviation as it relates to national security and 
foreign affairs is indicated. Additionally, the actions of the 
Administrator in the international field in the two years since the 
Federal Aviation Act has been in existence demonstrates the trend of 
a significant aspect United States planning and implementation where 
close congressional guidance is not given. 
When the Congress gave the Administrator plenary power in United 
States airspace, they also imposed some legal duties on him with 
respect to military aviation. Section 306 of the 1958 Act makes the 
Administrator responsible for accommodating the requirements of 
national defense. It reads in part. "In exercising the authority 
granted in, and discharging the duties imposed by this Act the 
Administrator shall give full consideration to the requirements of 
national defense ••• " Again, at sectian 307(e) the Act authorizes 
the Administrator to "grant exemptions from the requirements of any 
rule or regulation prescribed" under Title III, "when he finds that 
such action would be in the public interest." Among the definitions 
of "public interest" the Federal Aviation Act specifies, at section 
103(a), "The regulation of air comaerce in such a manner as to best 
promote its development and safety and fulfill the requirements 2! 
national defense." The Act continues at section 103(c) that "The 
control of the use of navigable airspace • • • and the regulation of 
both civil and military operations in such airspace (shall be) in the 
interest of the safety and efficiency of both." Not only does the 
Administrator have the duty to accommodate the interests of national 
defense, but he has the duty to provide for military requirements in 
airspace by section 1201 of Title XII. This last reads that "The 
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purpose of (Title XII) is to establish security provisions which will 
encourage and permit the maximum use of the navigable airspace by 
civil aircraft consistent !!!!h the national security." Section 1202 
continues by stating that when the Administrator uses his authority 
to assign airspace he shall "in consultation with the Department of 
Defense establish such ~ones or areas in the airspace of the United 
States as he may find necessary in the interests of national defense, 
and may ••• restrict or prohibit the flight of civil aircraft ••• " 
In short, the Federal Aviation Act of 1958 gives the authority 
to and places the duty upon the Administrator to provide for military 
aviation in the interests of national defense. However, he is the 
judge of military requirements and may or not act upon the recommendations 
and advice of the military. Noteworthy too is that fact that military 
personnel are assigned as an integral part of the Agency in order to 
provide expertise in matters of national security. As such, the 
Agency may unilaterally arrive at decisions bearing on national 
security without necessarily involving the Department of Defense in the 
decision making process. 
The "heart" of the Act is Section 307(a) which vests plenary 
control over airspace in the Administrator. Here, he is directed to 
prescribe policy on the use of the navigable airspace and to "assign 
by rule, regulation or order the use of the navigable airspace under 
such terms, conditions and limitations as he may deem necessary ••• " 
He is further directed to prescribe air traffic rules and regulations 
governing the flight of aircraft. 226 The requirements of the Admin-
226. Pub. L. 726, at 307(c). 
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istrative Procedure Act are to be followed in the exercise of this rule 
making authority.227 This assures advance announcement of a proposed 
rule with opportunity to military and civilian persons, firms or 
agencies having objections to the proposed rules to be heard prior to 
the ruling becoming effective. The Administrator is further authorized 
to provide and operate necessary air navigation facilities and to 
provide personnel for the regulation and protection of air traffic. 228 
The latter authority may be delegated by the Administrator to a military 
department or other agency of the Government.229 
The latent unprecedented powers given the Administrator of the 
Federal Aviation Agency is pointed up in section 1110 (Geographical 
Extension of Jurisdiction) thereof which provides: 
Whenever the President determines that such action 
would be in the national interest, he may, to the 
extent, in the manner, and for such periods of time 
as he may consider necessary, extend the application 
of this Act to any areas of land or water outside of 
the United States and the overlying airspace thereof 
in which the Federal Government of the United States, 
under international treaty, agreement or other lawful 
arrangement has the necessary legal authority to take 
such action. 
The possibilities inherent in the foregoing provision include all u.s. 
aviation activity, civil and military, all over the world subject to 
the direction of the Agency's Administrator. This means that nearly 
20,000 military personnel of the Department of Defense engaged in air 
227. Id., at §307 (d). 
228. Id., at § 307 (b). 
229. Id., at § 303 (d). 
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traffic control activities about the world and the nearly 20,000 
civil service personnel similarly engaged would be obsorbed as 
personnel of the Agency. All United States aviation, civil or 
military over the high seas and in foreign states would also be 
regulated by the Administrator. The impact of these items upon the 
defense establishment and our foreign affairs apparatus would be 
far reaching. An analysis follows. 
A lette~30 from General Quesada, Administrator, Federal Aviation 
Agency, to Secretary of Defense Gates states that the extension of the 
authority of the Federal Aviation Agency administrator beyond the 
territorial limits of the United States would be effected pursuant to 
Section 1110 of the Act. The Federal Aviation Agency recognized that 
at that time the Administrator only had authority over the airspace in 
the "several States, the District of Colombia, the several Territories 
and possessio~s of the United States, including the territorial waters." 
However, the Federal Aviation Agency was of the opinion that the 
Administrator's authority could be extended to include the airspace 
over the high seas by t~e President pursuant to Section 1110. 
The legislative history of the Federal Aviation Act makes little 
reference to what was intended by the language used in Section 1110. 
However, it is clear from the Senate and House Hearings that the 
only place the application of the Act can be extended is where 
there is an "international treaty, agreement or other lawful areangement" 
which gives ·the United States authority to take such action. An 
230. Quesada to Gates, dated 25 March 1959. [unpublished] 
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international treaty is an instrument of formal agreement which re-
quires ratification by the signatories. An example of a treaty which 
would allow the United States to exercise jurisdiction over the air-
space of land and water, not under its sovereignty, is the Isthmian 
Canal Convention with Panama. An agreement is an instrument of a 
less formal nature than a treaty as it does not require ratification 
by the signatories. The Agreement between the United States and the 
Philippines concerning Military Bases in the Philippines is an example 
of an agreement whereby the United States is allowed to exercise 
jurisdiction over airspace outside of the United States, its Terri-
tories or possessions. 
The definition of "other lawful arrangements" presents a more 
difficult problem of definition th~n international treaty or agreement 
because it is not a term defined in Internatianal Law, as is the case 
with the latter. The legislative history of the Act makes very little 
mention of what was meant by the term. Where it is mentioned in the 
Hearings, it is done in relation to the exercise of jurisdiction at an 
airport in a foreign country, not over the high seas. An example of 
what was meant by the term is found in the following excerpt concern-
ing the exercise of control at Frankfurt, Germany. Hearings before a 
Subcommittee of the Committee on Interstate and Foreign Commerce in the 
House of Representatives: 
Mr. Kitchin. In other words, it is not contemplated at 
the present time that this newly created Agency would 
have jurisdiction outside of the United States and its 
Territories; is that correct? 
General Quesada. They might qy arrangement, but otherwise no. 
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Mr. Kitchin. By arrangement with whom? If you are 
going to consolidate the Air Corps and Navy aviation into 
this civilian Agency. by arrangement with whom would 
they assume jurisdiction? 
General Quesada. With the Department of Defense. Or it 
might be with the foreign nation •. · We have that problem, 
too.231 ~ 
It would, therefore, appear that "other lawful arrangement" would mean 
an arrangement with a foreign State of a less formal nature than an 
international treaty or agreement. From General Quesada's statement 
above it would appear that even after the foreign State had made an 
arrangement with the United States, the Federal Aviation Agency would 
not be able to exercise authority over United States military aircraft 
in the foreign State until it had made an arrangment authorizing it to 
do so with the Department of Defense. 
Although there is no mention in the legislative history of the 
following interpretation of the term "other lawful arrangement", it 
is also considered to be a logical meaning of the te~ "Other lawful 
arrangements" could consist of rights or duties conferred by some means 
other than an international treaty or agreement such as a mandate of 
the United Nations or a decision of the International Court of Justice. 
An example of such an arrangement whereby the United States is allowed 
to exercise jurisdiction over airspace, is the United Nations Mandate 
of the Trust Territories in the Pacific. 
It is established international rule that the high seas are 
free to the use of all States and that no State may subject any part of 
231. H. Bep. 12616 !2• cit., at 59. 
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them to its sovereignty. Article 2 of the Convention on the High Seas 
adopted by the United Nations Conference on the Law of the Sea in 
~2 1958 states the existing International Law on the freedom of the 
high seas as follows: 
The high seas being open to all nations, no State 
may validly purport to subject any part of them 
to its sovereignty. Freedom of the high seas is 
exercised under the conditions laid down by these 
articles and by the other rules of International 
Law. It comprises, inter alia, both for coastal 
and non-coastal States; 
(1) Freedom of navigation; 
(2) Freedom of fishing; 
(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 
These freedoms, and others which are recognized by the 
general principles of international law, shall be exer-
cised by all States with reasonable regard to the 
interests of other Stites in their exercise of free-
dom of the high seas.233 
Therefore, international practice and law permits nations to make 
reasonable uses of areas of the high seas, which do not restrict or 
prohibit its use by other nations. Examples of such reasonable uses 
are the atomic tests in the Eniwetok Area of the Pacific, down range 
missile testing, gunnery and ordinance testing and naval training 
exercises. There is a great difference between such usage and the 
exercise of a continuing jurisdiction through the establishment of 
regulations to govern the use of the high seas by foreign aircraft. An 
232. u.s. ratification deposited with Secretary General, United 
Nations on 12 April 1961. 
233. Convention II, Art. 2. 
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interpretation of Section 1110 of the Act, which would allow the United 
States to exercise jurisdiction over either military or civil aircraft 
or both of foreign States would be a violation of the established 
principle of freedom of the high seas. 
The United States signified its recognition of the principle 
of International Law that no State has jurisdiction over foreign air-
craft over the high seas by becoming a signatory to the International 
Civil Aviation Convention of 1944. That Convention states in Article I 
that "every State has complete and exclusive sovereignty over the 
airspace above its territory." Article 2 of the Convention limits the 
territory of a State to "the land areas and territorial waters adjacent 
thereto under the sovereignty, suzerainty, protection or mandate of 
such State." By implication the Convention recognizes that the air-
space above the high seas was free for the use of all States and not 
subject to the exclusive jurisdiction of any State. 
Within the Federal Aviation Act itself, there is recognition 
of the fact that the United States cannot exercise any jurisdiction 
over foreign aircraft over the high seas. Section 1108 of the Act 
refers to United States jurisdiction over foreign aircraft and declares 
that the United States possesses and exercises, 
complete and exclusive national sovereignty in the 
airspace of the United States, including the air-
space above all inland waters and the airspace above 
those portions of the adjacent marginal high seas, 
bays and lakes, over which by international law 
or treaty or convention the United States exercises 
national jurisdiction. 
Domestic regulation of the United States recognize the fact 
that the State in which an aircraft is registered has the right and 
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duty to exercise jurisdiction over it while it is in international 
airspace, as there must be order in the airspace above the high seas. 
The International Convention on Civil Aviation provides in Article 12 
that: 
Over the high seas, the rules in force shall be 
those established under this Convention. Each 
contracting State undertakes to insure the 
prosecution of a person violating the regulations 
applicable. 
The United States exercises jurisdiction over its own nationals and 
aircraft when in the airspace of the high seas. An example of the 
criminal laws of the United States being applied outside u. s. territory 
read as follows: 
Special maritime and territorial jurisdiction of the 
United States defined: The term 'special maritime 
and territorial jurisdiction of the United States' 
as used in this title, includes: 
(1) The high seas, any other waters within the 
admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular 
State, and any vessel belonging in whole or in part 
to the United States or any citizen thereof, or to 
any corporation created by or under the laws of the 
United States, or of any State, Territory, District, 
or possession thereof, when such vessel is within 
the admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular 
State~ 
• • • • • 
(5) Any aircraft belonging in whole or in part to 
the United States, or any citizen thereof, or to any 
corporation created by or under the laws of the 
United States, or any State, Territory, District, or 
possession thereof, while such aircraft is in flight over 
the high seas, or over any other waters within the 
admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular 
State.234 
234. 18 United States Code 7. 
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The jurisdiction of the United States outside of the territorial sea 
is "in personam" over United States citizens, vessels and planes and 
not "in rem" over the high seas or its overlying airspace. It would 
therefore, not be contrary to international law for the United States 
to exercise criminal jurisdiction over United States citizens in 
military and civil aircraft in the airspace over the high seas. 
However, the regulation of United States aircraft in an area 
where both United States and foreign aircraft navigate and where no 
jurisdiction, either criminal or civil, over the airspace itself 
exists, constitutes a violation of both international and domestic 
law. The Federal Aviation Act permits the President to extend the 
regulatory powers of the United States over the areas outside the United 
States in which the government of the United States has legal authority 
to take such action, under international treaty, agreement or other 
lawful arrangement. The authority or power may only be extended when 
legal authority exists and would be strictly limited in its nature by 
that legal authority. There is only one "treaty, agreement or other 
lawful arrangement" which might be utilized as authority for United States 
extension of application of the Act over the high seas, i.e., the 
International Civil Aviation Convention (Chicago Convention, 1944). 
However, this Convention is limited in its scope of application to civil 
aircraft and specifically exempts public aircraft. 
The International Civil Aviation Organization was established 
pursuant to the Convention. One of the purposes of this Organization 
is to formulate procedures for international flights. There are regional 
meetings set up under this Organization which decide upon actions to be 
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taken in certain areas of the world. These meetings have divided the 
high seas into regions which are assigned to various States, as Flight 
Information Regions. The State exercising control over the Flight 
Information Region has no authority to exercise any type of control over 
military aircraft of States which are parties to the Convention nor 
any aircraft, either civil or military, of a non-contracting State. 
Their authority is strictly limited to the civil aircraft of Contracting 
States. If Section 1110 of the Federal Aviation Act should be construed 
to give the Federal Aviation Administrator authority over the areas of 
the high seas, which have been assigned to the United States as Flight 
Information Regions, he would only be able to exercise limited control 
over domestic and foreign civil aircraft of states, which are signatories 
to the Chicago Convention. He could not exercise any control whatsoever 
over any other aircraft. 
It appears from the legislative history of this Act that Congress 
did not intend that the ,pplication of this Act should be extended to 
military aircraft in the airspace above the high seas. When the Civil 
Aviation Administrator ws testifying in the Hearings before the Sub-
committee on Aviation of the Committee on Interstate and Foreign Commerce 
in the Senate, he made the following statement in relation to the extension 
of the application of the Act: 
• 
Mr. Pyle. • • • This would include territories 
occupied under international agreements, such as 
Okinawa, areas of the high seas over which, by 
treaty or other arrangement, we are expected to 
exercise ai! traffic control, and other similar 
situations. 35 
235. s. Hearings on s. 3880 at 263 • 
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Since there are no "areas of the high seas, over which we are expected 
to exercise air traffic control" of military aircraft, it appears that 
this section is only referring to civil aircraft. Under the terms of 
Article 12 of the International Civil Aviation Conference, supra, the 
United States has obligated itself to control its civil aircraft over 
the high seas. This Conference is the only treaty to which the United 
States is a party, whereby it has obligated itself to exercise such 
control. It, therefore, is what Mr. Pyle must have been referring in his 
statement. 
Mr. Macintyre, tbe Undersecretary of the Air Force, made the 
following statement in relation to the extension of the application 
of the Act in the Senate Hearings: 
Mr. Macintyre. * * * At most, the new Agency should 
be given the authority to assume such control, while 
recognizing the possibility of national-defense 
or international implications which, in a particular 
case, might militate against having the Agency assume 
such control.236 
Assumption of control by the Agency over foreign aircraft over the high 
seas would definitely cause international implications, since it would 
violate the International Civil Aviation provisions and the established 
principle of freedom of the high seas. The national-defense of the 
United States would be greatly restricted if the Agency assumed control 
over its operations over the high seas. Therefore, either of these 
actions by the Agency would be contrary to the interpretation of Mr. 
Macintyre, which was not objected to by anyone at the Hearings and may 
be said to be the legislative intent. 
236. s. Hearings on s. 3860 at 272. 
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During the Senate Hearings, General Quesada, destined to be 
the Agency's first administrator, made a statement which implies that 
the Agency was not to assume control over the high seas, but only over 
the continental limits of the United States and its territories and 
by arrangement over military air bases in foreign countries. He stated: 
General Quesada. The ultimate aim is to apply a single 
system of management within the continental limits of 
the United States and all of its territories. Now, by 
arrangement this Agency would take over this function 
on a ~§~anent military base, as an example in Frank-
furt. 
Nowhere in the Senate or House Hearings is there clear indication that 
the Agency was to be allowed to control the operation of United States 
military aircraft over the high seas. 
An interpretation of Section 1110 which would allow the pro-
visions of this Act to be extended to United States military aircraft 
in any area of the high seas would cause very serious consequences to 
the defense interests of the United States. Under such an inter-
pretation the Federal Aviation Agency Administrator would have authority 
to establish regulatory zones for United States military aircraft over 
all areas of the high seas, which would restrict the military operations 
conducted by these aircraft in preparation for the defense of the United 
States. The Administrator would then be partially controlling the 
military preparedness of the United States, which has been, is, and 
must continue to be under the exclusive control of the Department of 
Defense. The authority and duties which Congress has given the Depart-
237. s. Hearings on s. 3880 at 59. 
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ment of Defense in numerous statutes would be nulified.. The history of 
this Act does not clearly indicate such an intention by Congress. If 
United States military aircraft had to comply with the Federal Aviation 
Agency Regulations, they would have two masters, which would greatly 
reduce their operational mobility and fiexibility. The effectiveness 
of operations of military aircraft in warning or danger 2ones which 
have been established by the Department of Defense for weapons or 
ordinance testing, maneuvers or the like would be curtailed if the 
Administrator had the power to make these areas subject to Federal 
Aviation Agency Regulations. Every aircraft taking off from or landing 
on an aircraft carrier on the high seas would have to comply with 
these regulations, rather than conduct such landings and takeoffs in the 
same manner that they would need to in actual combat or under wartime 
conditions. All training at sea would be hampered to an unacceptable 
degree. Aircraft involved in nuclear testing in areas of the highseas 
designated as danger areas by the Atomic Energy Commission would also 
be subject to the Regulations of the Federal Aviation Agency, which 
would greatly reduce the effectiveness of such tests. The Air Defense 
Identification Zone (ADIZ) would also be within the Administrator's 
control. This could cause a delay in getting information to the Depart-
ment of Defense which could hinder immediate action by the military in 
the case of a surprise attack. These are but a few examples of the 
ways that the operations of the Department of Defense could be curtailed 
by the extension of the authority of the Federal Aviation Administrator. 
The high seas are the United States first line of defense. At present 
they are free of all restrictions as to navigation and flights, except for 
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ADIZ. The military defense and even the very existence of the United 
States is dependent upon the mobility of our planes and carrier task 
forces, unhampered and unrestricted. 
The military aircraft of not only all of the signatories of the 
International Civil Aviation Convention, but more particularly of non-
signatore, such as Russia, a possible future aggressor, Albania, Bulgaria, 
Panama, Romania, Saudi Arabia, and Yugoslavia would be free to conduct 
any exercises that they wanted. Such a situation would give them a 
considerable advantage over United States military aircraft and would 
result in a corresponding decrease in the military preparedness of the 
United States. It was not the intention of the President nor of 
Congress to restrict the flights of the military in the airspace above 
the high sea. The legislative history of the Federal Aviation Act 
clearly shows that all of the Department of Defense's functions in 
relation to air operations were not to be transferred to the Federal 
Aviation Agency. President Eisenhower said in his letter to Congress, 
which stated the need for a system of air traffic management and urged 
legislation that would ieal with the task of increasing safety in the 
air that: 
Appropriate Department of Defense functions which are sus-
ceptible of effective administration by the new Agency with-
out impairment of the national defense should also be 
transferred as rapidly as adequate arrangements for their 
performance an~3ahe solution of personnel problems can be worked out. 
Congress followed this recommendation of the President. In the House 
238. H. Hearings on H.R. 12616 at 27. 
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Hearings, Mr. Flynt of Georgia said that: 
Mr. Flynt. * * * you are 95 percent in the direction of 
embracing in this Federal Aviation Agency everything per-
taining to control of militDry, commercial, and general 
civilian aviation, * * •.239 
Mr. Rothschild, the Under Secretary for Transportation, Department of 
Commerce added to this: "And except for those necessary functions which 
are reserved to the Department of Defense in its mission," Unfortunately, 
in this case, it was not the desire of the President when seeking this 
legislation, nor the intent of Congress to spell out in the legislation, 
the functions, which would be reserved to the Department of Defense, 
The President stated in his letter: 
It is not practicable tp prescribe in legislation all 
the units, facilities, and functions, especially in 
the Department of Defense, which should eventually be 
lodged in whole or in part in the new Agency. The 
legislation should therefore give the President the 
authority to transfer to the Administrator any functions 
of executive departments or agencies which relate pri-
marily to air-traffic management,240 
Although the legislative history does not indicate what particular 
functions were reserved for the Department of Defense, it does indicate 
that those of an essentially military character were not to be assumed 
by the Federal Aviation Agency, The flight of military aircraft over 
the high seas is essentially an operation of the military. There is 
no reason why such operations should be subject to the Federal Aviation 
Agency Regulations. 
Throughout the legislative history of this Act it is stated 
that the military are not to be hindered in their operations by the 
239, H. Hearings on H. R. 12616 at 110. 
240. ld, 
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Federal Aviation Agency. Mr. Baker, President of Capital Airlines in 
the Senate Hearings stated: 
Mr. Baker. * * * the law probably must be so written that 
it does prevent any hampering, particularly hampering of 
military activities. 
Is that the point to which you are referring, that we must 
be careful that we don't completely hamper military activities 
at any time? There must be a way that military activities 
can take place without --well, let's say that we don't 
give to the single, overall authority such strong authority 
that we can hamper military activities, is that it? 
Senator Schoeppel. That is right. 
Mr. Baker. And I think that is a very important point 
because certainly from both the military and civil side, 
I am sure that Mr. Patterson as well as myself and I, 
particularly, having been in the military, we must be 
sure that nothing takes place that will hamper military 
activitie~l I see nothing in the bill today that will 
do that.24 
There are certain fields in which the Federal Aviation Agency and the 
military were to act jointly. Senator Monroney of Oklahoma stated in 
the Senate Hearings: 
Senator Monroney. We want this to be a partnership. We 
agree completely with Mr. Patterson and Mr. Tipton and 
others who just testified, that this is not a matter of 
telling the military that the civilian a~!~cy is taking 
over, and that they are here as tenants. 
As indicated earlier in President Eisenhower's letter there were certain 
operations of the military which were not to be under the control of 
the Federal Aviation Agency. In the House Hearings243 the following is 
241. Supra, p. 63. 
242. Supra, p. 81. 
243. Supra, p. 114. 
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indicative of the fact that the military was not to be subordinated to 
the Federal Aviation Agency: 
Mr. Rothschild. It would be mandatory on the Department 
of Defense to notify the Administrator. The Administrator's 
advice to the Department of Defense could be ignored 
or accepted. 
Mr. Price. That is an interpretation of that is what I 
sought -- to determine what his final authority might be 
in that area. 
Mr. Rothschild. He [the FAA Administrator] has no veto 
power, as I see it; except the powers of persuasion. 
Consequently, it appears that Congress did not intend for the 
President to extend the authority of the Federal Aviation Agency Admin-
istrator to control of military aircraft over the high seas when he 
exercised the authority given him in Section 1110 of the Federal Aviation 
Act. Such authority would create an unnecessary risk to the national 
defense posture. 
Eight months after the Administrator indicated his intention to 
extend his jurisdiction outside u. s. territory an Executive Order 
issued authorizing him to do this under certain conditions. Eight 
months of heavy negotiations with the Agency, on the one hand, and the 
Departments of State and Defense on the other resulted in the following 
Order: 
* * * 
By virtue of the authority vested in me by section 1110 
of the Federal Aviation Act of 1958 (72 Stat. 800; 49 u.s.c. 
1510), and as President of the United States, and having 
determined that such action would be in the national 
interest, I hereby order as follows: 
The application of the Federal Aviation Act of 1958 (72 
Stat. 731; 49 u.s.c. 1301 et seq.), to the extent necessary 
to permit the Administrator of the Federal Aviation Agency 
to accomplish the purposes and objectives of Titles III and 
XII thereof (49 u.s.c. 1341-1355 and 1521-1523), is herebY 
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extended to those areas of land or water outside the 
·United States and the overlying airspace thereof over 
or in which the Federal Government of the United States, 
under international treaty, agreement or other lawful 
arrangement, has appropriate jurisdiction or control: 
Provided, that the Administrator, prior to taking any 
action under the authority hereby conferred, shall first 
consult with the Secretary of State on matters affecting 
foreign relations, and with the 5ecretary of Defense on 
matters affecting national-defense interests, and shall 
not take any action which the Secretary of State determines 
to be in conflict with any international treaty or agreement 
to which the United States is a party, or to be incon-
sistent with the successful conduct of the foreign re-
lations of the United States, or which the Secretary of 
D fens d te ines to be inconsistent with t irements 
of national defense. underscoring supplied 
In effect, the foregoing Order gives a veto power to the Secretaries 
of State and Defense over the decision of the Administrator which 
affects foreign affairs or national defense. The Act otherwise provides, 
however, that the Administrator will make the aviation decisions in areas 
...... 
of national defense and other areas which are related to or involved 
with foreign relations. Consequently responsibility for decision~making 
in these critical areas is identified and placed. The provision for 
accommodating the key interests, and an organizational structure for 
the decision-making process, are now provided. With the onus clearly 
upon the Administrator to make decisions pertaining to aviation, which 
may involve national defense and foreign affairs, compromises by the 
Agency and the Departments of Defense and State are forced. The likely-
hood of a timely, effective decision is probable under this arrangement 
whereas under the Air Coordinating Committee responsibility was not 
squarely placed, legislative mandate was lacking and the apparatus 
24~. Executive Order 10854 of 27 November 1959, <F.R. Doc. 59-10140). 
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for decision-making was clumsy and unresponsive. 
Nine months after the foregoing Executive Order gave the 
Administrator, Federal Aviation Agency, authority to act outside the 
territory of the United States in all aviation matters, including 
matters affecting foreign affairs and national defense, the Air Co-
ordinating Committee was abolished245 after nearly fifteen years of 
existence. 
In the urgently important areas of relating international and 
domestic aviation matters the development and coordination of aviation 
policies and activities of all Federal Agencies and Departments has 
been assumed by the Federal Aviation Agency. 246 
President Eisenhower did not leave the matter of interagency 
coordination of aviation matters here. In a memorandum for the 
Secretary of State, The Secreatry of Defense, The Secretary of the 
Treasury, The Postmaster General, The Secretary of Commerce, The Admin-
istrator of the Federal Aviation Agency, The Chairman of the Civil 
Aeronautics Board, The Chairman of the Federal Communication Commission, 
The Director of the Bureau of the Budget, The Director of the Office 
of Civil and Defense Mobilization, the President recognized, that suit-
able iubstitute methods of interagency coordination of aviation matters 
will be needed in the future. Any interagency arrangements needed for 
such coordination can be effected without relying on a Presidentially 
245. Executive Order 10883, dated 11 Aug. 1960 [F.R. Doc. 60-7648]. 
246. Executive Order 10883 at para. 3: '~he Administrator of the 
Federal Aviation Agency shall make such provisions as may be necessary for 
winding up any outstanding affairs of the Air Coordinating Committee, and 
such provisions may be made at any time after the date of this order." 
established committee. Accordingly, it was directed that the Admin-
istrator of the Federal Aviation Agency initiate such arrange-
ments as may be appropriate to effect the needed interagency coordination 
and to meet the related requirements of the agencies concerned. The 
responsibilities of the Administrator for establishing such coordination 
arrangements pursuant to this memorandum will pertain primarily to 
matters in which agreement of two or more agencies is necessary by 
reason of either law or practical considerations; in other matters 
the agency having responsibility should adopt such means of obtaining 
the advice of and informing other agencies as may be appropriate. 
In carrying out his legal duties the Administrator of the Federal 
Aviation Agency may, subject to law, cause to be established any com-
mittees, councils, working groups and liaison arrangements which he deems 
to be necessary or desirable. Participation in the activities of any 
such committee or other similar body should be limited to agencies having 
a substantial interest in subjects under consideration. Any secretariat 
services required in connection with any such committee or other body would 
be supplied by the Federal Aviation Agency except as other arrangements 
may be agreed to by the Administrator of the Federal Aviation Agency and 
the participating agencies. 
The need for formalized interagency coordination, and therefore the 
need for coordination facilities provided upon the initiative of the 
Administrator of the Federal Aviation Agency, may be expected to be 
greatest in the international field. 
The President went on to suggest that the Administrator of the 
Federal Aviation Agency cause to be established a new interagency group 
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for the purpose of developing recommendations to the Secretary of State. 
The group should have only a small continuing membership, including, but 
not necessarily limited to, a representative of the Federal Aviation 
Agency, as chairman of the group, and representatives of the Department 
of State, the Department of Defense, the Department of Commerce and the 
Civil Aeronautics Board. Any other appropriate agency should partici-
pate in the activities of the new group when matters of substantial 
concern to the agency are under consideration. 247 
In the past 60 years the United States has been favored by 
geographic location, the requisite scientific and economic wherewithal 
to produce a continuing and sustaining base for its role as the world's 
foremost airpower. During the same period the policy-guidance for 
aviation had, until the Federal Aviation Act of 1958, been a failure, 
which made our airpower a wasting asset. Not too late, but just in 
time, the 1958 Act has come forth to lead this airpower giant in his 
role in our quest for survival in a dubious age. 
The quest for survival is, however, more than the having of an 
apparatus for effectively administering to United States airpower. 
Airpower fits into the equation of international politics. Throughout 
history there have been certain factors which appear so constantly in 
the dealings between nations that they seem common to all times and 
to all nations. They are so sequential that they seem "laws" or norms 
upon which to rely. The first norm is that the fundamental national 
247. Memorandum of Aug. 11, 1960 from President to Secretary of 
State 11 al [all the principal Departments, Agencies, Commissions and Boards 
of Government]. [F.R, Doc. 60-7649] 
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interest of all nations is to survive as a nation. 
The second no~ which also seems to have the inevitability of 
a scientific law, is that nations do not and cannot comprehend or under-
stand anything beyond what each particular nation thinks is its own 
national interest -- no matter how enlightened. 248 And this national 
interest may be very short term and very expedient. 
This leads to a third norm. Since our interests,objectives and 
policies (plans) which we believe vital to our national survival or 
betterment (here, leadership in aviation) must inevitably clash with 
what other nations believe to be in their own national interest~49 
our power or capability of achieving our complete objectives (inter-
national civil aviation, for instance) and to carry out our policies 
is relative and limited. We may believe it is essential in our national 
interest to operate national airlines to and over the territory of 
another nation, although that nation is geographically and economically 
incapable of operating an efficient international airline itself. The 
other nation may, and usually does, think otherwise. If she believes 
it is in her national interest to fly, she will demand raciprocal rights 
250 to fly to cities in the United States, even at a huge loss. Other 
nations cannot comprehand facts to the contrary. 
248. George F. Kennan, "American Diplomacy," 1900-1950, Chicago 
Press, p. 103. 
249. Major Problems of u.s. Foreign Policy, 1950-1951, Brookings 
Institution, p. 46. 
250. There were approximately 200 airlines flying international 
routes on January 1, 1960. s. Hearings on s. 3880 !2• cit. 123. 
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Against this basic background our aviation policy makers must 
think for the jet air age. Their challenge is the immense material 
improvements in Europe and the U.s.s.R. due to world jndustrialis~ 
the by-products of industrialism such as common markets and trans-
portation combines,the resurgence of nationalism in under-developed 
nations, and the realignment of political ideologies. 
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